Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



I 




1 



OPINIONS 

OF THE 

JUDGE ADVOCATE GENERAL 
OF THE ARMY 

April 1, 1917, to December 31, 1917 



VOLUME I 




V >»^ 



J / W. w* >J 



MAY 1 6 195\ 



Wab Department. 

Document No. 876. 

Offlce of The Adjutant General. 



• • • 

• • • 



* •• B* • • •• ^ • • ••• • • * • 

• • : • ; . . • •••,••. • • •• - • 

• ••••••• • ••>•*«• ••••••• 

• •••"••• • •••»*•' •■ • • 






1 



WAR DEPARTMENT, 
Washington, January 1, 19 IS, 

The following opinions of the Judge Advocate General of the Army from 
April 1, 1917, to December 31, 1917, are published for the Information of the 
service in general. 

[01G.2 A. G. O.] 

By order of the Secretaby of Wab: 

PEYTON C. MARCH, 
General^ Chief of Staff. 
Official : 

P. C. HARRIS, 

The Adjutant QeneraU 

III 



TABIiE OF CONTENTS 



Page. 

Abbreviations vi 

Army Regulations cited 284 

Articles of War cited 2S5 

Attorney GeneraFs Opinions cited ix 

Bulletins of War Department cited 319 

Cases cited vni 

Circulars of Militia Bureau cited 300 

Comptroller of Treasury's Decisions cited jx 

Constitution of United States cited 312 

Executive Orders cited 306 

Forms cited 295 

General Court-martial Orders cited x 

General Orders of War Department cited 319, 320 

International Conventions cited 312 

Judge Advocate General's Opinions cited ix, x 

Special Orders of War Department cited . 319 

Special Regulations of War Department cited 319 

Statutes of States cited ' 317 

Statutes of United States cited 312 

Texts cited xi 

Index 281 

y 



ABBREVIATIONS 



A. B. F American Expeditionary Forces. 

A. & E. Encyc. Law American and English Encyclopedia of Law. 

Aff Affirmed. 

A. G. O Adjutant General's Office. 

Am. Rep American Reports. 

Am. St. Rep American State Reporta, 

A. R Army Regulations. 

Art Article. 

Asst Assistant. 

Atl Atlantic Reporter. 

Atty. Gen Attorney General. 

A. W Articles of War. 

Bui Bulletin. 

C Card. 

C. A Coast Artillery. 

C. A. C - Coast Artillery Corps. 

C. A. R Changes Army Regulations. 

Chap Chapter. 

Cii" Circular. 

CI Clause. 

C. M. C. M Changes Manual for Courts-Martial. 

Comp. Dec Comptroller's Decisions. 

Comp. of G. O Compilation of General Orders, Circulars, and Bulletina. 

Cong Congress, Congressional. 

Ct. Cls Court of Claims Reports. 

Cyc Cyclopedia of Law and Procedure. 

Dept ^ Department. 

Dig Digest. 

Encyc Encyclopedia. 

Ex. Doc Executive Document. 

Ex. Order Executive Order. 

Fed '• Federal Reporter. 

Fed. Cas Federal Cases ; Reports of U. S. District and Circuit Courts. 

f. o. b Free on Board. 

G. C. M. O General Court-Martial Order. 

G. O General Order. 

Govt Government. 

U. R House Report. 

Ill Illinois Reports. 

J. A. G Judge Advocate General. 

J. A. G. O Judge Advocate General's Office. 

Kans Kansas Reports. 

L. Ed Lawyers' Editien, V. S. Supreme Court Reports; Lawyers' 

Cooperative Publishing Company. 

K R, A Lawyers' Reports Annotated. 

L. R. A. (N. S.) La-vvyers' Reports Annotated (New Series). 

Mass Massachusetts Reports. 

M. C. M Manual for Courts-Martial. 

:Minn Minnesota Reports. 

M. Q. M. C Manual for Quartermaster Corps, 

N. K Northeastern Reporter. 

N. J. L New Jersey Law Reports. 

No Number. 

N. W Northwestern Reporter. 

Ops Opinions. 

p -1 - Page. 

I'a Pennsylvania. 

Pac_I Pacific Reporter. 

VI 



ABBREVIATIONS* VII 



"^ 



Par Paragraph. 

P. M. G. O Provost Marshal Generars Office. 

Q. M. C Quartermaster Corps. 

R. O. T, C Reserve Officer's Training Corps. 

R. S Revised Statutes, 

Rtv Reversed. 

S. A. T. C Students* Army Training Corps. 

S. Ct ^U. S. Supreme Court Beporto, West Publishing Company. 

Sec Secretary, Section. 

Son. Doc Senate Document. 

Se.ss Session. 

S. O Special Orders. 

Spec. Reg Special Regulations. 

Stat Statutes at Large (U. S.), 

U. S United States Reports. 

Vol Volume. 

"Wall Wallace; United States Reportt. 

W. D -War Department. 

Wheat - Whcaton ; United States Reports. 

Y. M. C. A - - Young Men's Christian Association. 

Y. W. C. A. Young Women's Christian AssociAtloa. 



TABIiB OF CASES CITBD 



DECISIONS OF COURTS 

Page. 

Alahama Great Bouthem R. B. Co. v. United States, 49 Ct. Cls. 522 180 

American R. R: Co. v. Birch, 224 U. S. 547, 32 S. Ct. 608, 66 L. Ed. 879 55 

AmeHcan R. R. Co, v. Didrickaen, 227 U. S. 145, 83 S. Ct. 224, 57 L. Ed. 456 55 

Badeau v. United States, 24 Ct. Cls. 529, affirmed 180 U. S. 439 222 

City of Salina v. Blaksley, 72 Kans. 280, 83 Pac. 619, 3 L. R. A. (N. S.) 168. 

115 Am. St. Rep. 196 180 

Cramp d Sons, etc. v. United States, 216 U. S. 494, 30 S. Ct. 892, 54 L. Ed. 587— 79 

Crane v. Reeder, 22 Mich. 322, 324 208 

Crosthwaite v. United States, 30 Ct. Cls. 300, reversed 168 U. S. 375, 18 S. Ct. 

107, 42 L. Ed. 507, 83 Ct. Cls. 502_-_ 122 

Crow Dog, Ex parte, 109 U. S. 556, 570, 8 S. Ct. 396, 27 L. Ed. 1030 208 

Cummings v. Missouri, 4 Wall. 277, 18 L. Ed. 356 266 

Dorr V. United States, 195 U. S. 138, 143, 24 S. Ct. 808, 49 L. Ed. 128 14 

Drury Y. United States, 43 Ct. Cls. 237 , 235 

Dunne v. People, 94 111. 120, 34 Am, Rep. 213 180 

Edtoin, The, 23 Fed. 255 1.^16 

Graham v. United States, 29 Ct. Cls. 404 122 

GHmley, In re, 137 U. S. 147, 11 S. Ct. 54, 34 L. Ed. 636 ^ 278 

Illinois Central R. R. v. United States, 52 Ct. Cls. 53 192 

Jacohson v. Massachusetts, 197 U. S. 11, 25 S. Ct. 358, 49 L. Ed. 643 169 

Kirkham d Brown's Case, 4 Ct. Cls. 223 OS 

Kopel V. Bingham, 211 U. S. 468, 29 S. Ct. 190, 53 L. Ed. 286 55 

Kurtz V. Moffitt, 115 U. S. 487, 6 S. Ct. 148, 29 L. Ed. 458 229 

Morrissey, In re, 187 U. S. 157, 11 S. Ct. 57, 34 L. Ed. 644 . 278 

Opinion of Justices, 107 Mass. 604 . 127 

Opinion of Justices, 165 Mass. 599, 43 N. E. 927, 32 L. R. A. 350 127 

People of Porto Rico v. Rosaly, 227 U. S. 270, 33 S. Ct. 352, 57 L. Ed. 507 55 

Presser v. Illinois, 116 U. S. 252, 6 S. Ct. 580, 29 L. Ed. 615 180 

Rea V. MissouH, 17 Wall. 532, 21 L. Ed. 707 162 

Rodgcrs v. United States, 36 Ct. Cls. 206, affirmed 185 U. S. 83, 22 S. Ct. 582, 

46 L. Ed. 816, 37 Ct. Cls. 552 208 

Ross V. United States, 49 Ct. Cls. 55 118 

Santissima Trinidad, The, 7 Wheat. 283, 5 L. Ed. 454 58 

Salina v. Blaksley, 72 Kans. 230, 83 Pac. 619, 3 L. R. A. (N. S.) 168. 115 Am. 

St. Rep. 196 180 

Scheid v. United States, 52 Ct. Cls. 247 1 52,118 

Shreveport v. Cole, 129 U. S. 36, 9 S. Ct. 210, 32 L, Ed. 589 120 

Smith V. Wanser, 68 N. J. Law 249, 52 Atl. 309 180 

State V. Stoll, 17 Wall. 425, 431, 21 L. Ed. 650, reversing 2 South Carolina 538 208 

State V. Wagcner, 74 Minn. 518, 77 N. W. 424, 42 L. R. A. 749, 73 Am. St. Rep. 369_ 180 

United States v. Badeau, 130 U. S. 439, 9 S. Ct. 579, 32 L. Ed. 997, 24 Ct. Cls. 529_ 222 

United States ex rel. Koopowitz v. Finley, 245 Fed. 871 277 

United States v. Greathouse, 166 U. S. 601, 605, 17 S, Ct. 701, 41 L. Ed. 1130, 

affirming 32 Ct. Cls. 625 208 

United States v. Uealey, 160 U. S. 136, 147, 40 L. Ed. 369, 31 Ct. Cls. 458, re- 
versing 29 Ct. Cls. 115 208 

United States v. La Compagnie Francaise Des Cables Telegraphiques, 77 Fed. 495 — 75 

United States v. Ross, 239 U. S. 530, 534, 36 S. Ct. 198, 60 L. Ed. 422 52, 54 

Washington v. Miller, 235 U. S. 422, 428, 35 S. Ct. 119, 59 L. Ed. — 208 

Webster v. United States, 28 Ct. Cls. 25 122 

Wood V. United States, 15 Ct. Cls. 151, 161, affirmed 107 U. S. 414, 2 S. Ct. 551, 

27 L. Ed. 542, 18 Ct. Cls. 761 42, 43 

vm 



TABLE OF CASES CITED IX 

OPINIONS OF THE ATTORNEY GENERAL Page. 

9 Ops. Atty. Gen. 81 14 

9 Ops. Atty. Gen. 81 _' 82 

20 Ops. Atty. Gen. 314 104 

20 Ops. Atty. Gen. 427 - 122 

20 Ops, Atty. Gen. 428 122, 123 

21 Ops, Atty. Gen. 112 233 

22 Ops. Atty. Gen. 13 — : 74 

22 Ops. Atty. Gen. 27 75 

22 Ops. Atty. Gen. 237 122 

22 Ops. Atty. Gen. 408 74 

24 Ops. Atty. Gen. 74 234 

29 Ops. Atty. Gen. 38 186 

29 Ops. Atty. Gen. 534 102, 124 

29 Ops. Atty. Gen. 534, 546 124 

29 Ops. Atty. Gen, 505 123 

29 Ops. Atty. Gen. 505, 511 124 

30 Ops. Atty. Gen. 221 75 

DECISIONS OF THE COMPTROLLER OF THE TREASURY 

6 Comp. Dec. 749 ^ 15 

7 Comp. Dec, 260 138 

7 Comp. Dec. 506, 512 95 

7 Comp. Dec. 562 95 

8 Comp. Dec. 106 15 

9 Comp. Dec. 167 168 

9 Comp. Dec. 446 149 

10 Comp. Dec. 554 168,222 

12 Comp. Dec. 484 149 

12 Comp. Dec. 754 108 

15 Comp. Dec. 157,159 95 

15 Comp. Dec. 374 118 

15 Comp; Dec. 376 52 

15 Comp. Dec. 620 70 

17 Comp. Dec. 701 104 

17 Comp. Dec. 194 79 

17 Comp. Dec. 387 79 

18 Comp. Dec. 610 130 

19 Comp. Dec. 17, 19 126 

19 Comp. Dec. 267 104 

19 Comp. Dec. 628_ 93 

20 Comp. Dec. 49 69 

20 Comp. Dec. 282,284 , 246 

20 Comp. Dec. 392 79 

21 Comp. Dec. 311 76 

22 Comp. Dec. 597 20 

22 Comp. Dec. 718— 69 

22 Conip. Dec. 718, 720 101 

23 Comp. Dec. 95 54 

23 Comp. Dec. 213 20 

23 Comp. Dec. 444 69 

23 Comp. Dec. 605,608 108 

24 Comp. Dec. 106 163,211 

65 Comp. Dec. 774 192 

SI Comp. Dec. 164 101 

82 Comp. Dec. 994 , 163 

82 Comp. Dec. 1114 184 

OPINIONS OF THE JUDGE ADVOCATE GENERAL 

Dig. Ops. J. A. G. 1901 (McClure), pp. 443, 445 210 

Dig. Ops. J. A. G. 1912, p. 47 24G 

Dig. Ops. J. A. G. 1912, p. 198 46 

Dig. Ops. J. A. G. 1912, pp. 325, 326, 333, 334 82 

Dig. Ops. J. A. G. 1912, p. 449 ... 2.38 

Dig. Ops. J. A. G. 1912, pp. 456, 458 154 

Dig. Ops. J. A. G. 1912, p. 554 275 

Dig. Ops. J. A. G. 1912, p. 686 217 

Dig. Ops. J. A. G. 1912, p. 888 255 



X T,1UUK OF CASKS CITED 

Page. 

IM«. tn«, jr. A, 0, 10t9» jv WW 138 

IMm, 0|i<i^ 4. A, U. I»U» p, iHKi * 217 

IM« 0|w, 4. A, tt ^»HT» p. ttU. 213 

C, 4»^0(. 4MJy T. li*IK»* 189 

i\ WWMK Mur l«. lvH»tt - -A 43 

r. 0<U4, 4unt» »»» IS»» 189 

r, (o«o» 8«>>it. ivH, imm --, 240 

r uwuH, j«jy K im»i 104 

W UXM'MK l«Vl»> »«» una 43 

IV irrjf, KvU, IR» lUli} 178 

\\ MiiHlM, JMn, U, UMU— 255 

\\ UU,V4, \>^\ tt» UMW 52,118 

r 'J»\satK ^VK I4» lUlO , -.- - 212 

r aiMHUK 0»t, ft» IWll 12G 

W iy*,}l» iVo, «» UM« -- 10 

x\ rJM. JMly «. 1UU - 211 

« JOO, H»^ivt, IT, lUlT 185,205,248 

w u'jo, A\m. ua. tiuT — i85 

{\ '»U0, H»>iM. U IU17 185 

n auY.ft. Autf. la, wni , 126 

II yifn. July T. ttM« - 89 

W yJM.l, A««. Ut, tOltl - - 73 

W JUH, A«»r. UU. Itltrt 213 

M aoiri. Apr, 21, ltU7 18,23 

H Moy.l, M«y a«, lUlT 30 

H lUO, A|»r, a?, 1U17 — 92 

10 ail. Mny i.M>. tl»lT - 212 

im JOO, tht, I. ItMT- 196 

U« UUI. Hrpt 2t», miT 175 

UN 7U, .lunn la. 1017 - 90 

at> Ho.a. Hrpt, at), i»i7 186 

aa alt, H^n^r <i. I9i7 227 

aa an. tut. 24. ion 135 

M\ 100. Nov, 24. 11)10, 213 

4H oao. Oct. 20, 1917 201 

ftM Ofta. lhH\ 8. 1910 8 

ftH I.Ma.l, .Inn. 15, 1017 18 

ft.S Ul, Oct. 22, 1917- 198 

58 210. Vvh, 1, 1917 4,12 

58 a4l, Ailtf. ao, 1916 247 

0-1 212. Dfc. 18, 1010 48 

H-1 2ia.l, Autf. 2, 1017 252 

«4-an, Autf. no, I9i7 279 

72 181. Mnr. 12, 1917 7,78 

72 2a4. Apr. 14, 1917 117 

70 laa, Jun« 9, 1917 247 

82 200, Oct. 17, 1917 lOO 

H8 250, Mrty 31, 1917 260 

00 ;;12. Feb. 13, 1914 233 

00 .'tia, l>oc. 22, 1914 ^ 261 

04 Oil. Hf»pt. 27, 1917 1 192 

01 100, May 8, 1915 184 

04 124.1, Sept. 20, 1917 171 

00 aol, .Inne 9, 1917 139 

laa.Ol. Dec. 22, 1917 272 

123.7, Nov. 16, 1917 v 272 

210.11, Nov. 2, 1917 206 

220.4. Feb. 10, 1918 194 

220.85. Deo. 4, 1017 204 

241.1, Nov. 23, 1917 264 

860.3, Nov. 13, 1917 242,243 

GENERAL COURTS-MARTIAL ORDERS 

Department of Dakota, No. 179, 1882 162 

Department of the East, No. 30, 1886 162 

Panama Canal Zone, No. 32, 1917 77 



TABLE OF TEXTS CITED 



American and English Encyclopedia of Law: Page. 

Vol. 8, p. 806 58, 59 

Vol. 8, p. 813 59 

Bigelow, Torts, sec. 11, pp. 50, 52 85 

Bishop, Statutory Crimes, 3d ed., sees. 263, 2G5, 266 20,21 

Bonflls, Le Droit International Public, Nos. 614-623 274 

Calvo, Le Droit International, vol. 3, sec. 1560 , 274 

Civil Service Commission : 

Minutes, June 22, 1904 212 

Thirty-second Annual Report, 1915, rule 5, sec. 4 212 

Congressional Documents : 

House Report No. 70, 42d Cong. 2d sess 72 

Ex. Doc. No. 19, 43d Cong. 1st sess ^ 72 

Congressional Record, 65th Cong. 1st sess. vol. 55 ; 

No. 17, p. 921 ^ 151 

No. 21, p. 1242 151 

No. 22, p. 1337 151 

No. 23, pp. 1393-1399 '_ 151 

No. 23, pp. 1431-1447 151 

No. 23, p. 1452 f 151 

Cyclopedia of Law and Procedure : 

Vol. 25, pp. 35, 38 15, 16 

Vol. 29, p. 1389_ -: 58,59 

Lewis : Sutherland on Statutory Construction : 

Sees. 363, 370, 386, 408 120 

Sees. 456. 471 121 

Manual for Courts-Martial : 

Par. 3 (a) ^ 276 

Par. 40 77 

Par. 181 225 

Par. 376 275 

Manual for the Quartermaster Corps : 

Par. 1124 J - 95 

Par. 1269 225 

Mechem, Public Offices and Officers : 

Sec. 262 189 

Sec. 318 222 

Sees. 328, 331 168 

Sec. 511 154 

Moore, Dig. of International Law, vol. 2, p. 463 75 

Oppenheim, International tiaw, vol. 2. p. 95 152 

Rules of Land Warfare, art. 3 ' 152 

Rules of Land Warfare, 1914 : 

Art. 6 27 

Par. 51 -_ 276 

Par. 52 27 

Par. 54 27 

Par. 64 27 

Par. 66 28 

Pars. 68, 69 270 

Pars. 133, 136 279 

Par. 158 276 

Sutherland, Statutory Construction, sees. 363, 370, 386, 408, 456, 471 120, 121 

Thfoop, Public Officers, sec. 649, p. 614 108 

Winthrop, Military Law, vol. 1, p. 508 ^ 162 

Wheaton, International Law, 8th ed. sees. 95, 99 . . 274 

Voyte, Military Dictionary , 152 

Wood, Landlord and Tenant, p. 674 104 

Words and Phrases, vol. 5, p. 4841 10 

XI 



OPINIONS jrUDGE ADVOCATE GENERAL OF ARMY 



NATIONAL DEFENSE ACT: NATIONAL GUARD: State Administratiyo 
Staff Officers. 

The Judge Advocate General in a memorandum for the Chief of the Militia 
Bureau, dccted February 1, 1917, rendered an opinion holding that the national 
defense act (39 Stat. 166) requires that the organization of the National Guard 
as a whole, and not the National Guard in each State, Territory, and the Dis- 
trict of Columbia, shall be the same as that prescribed for the Regular Army ; 
and that consequently such State administrative staff officers as are additional 
to those authorized by the national defense act, in so far as their relations to 
the general government are concerned, are in the same status as adjutants 
general of the various States, that is, they are designed for the administrative 
functions of the State and do not constitute a part of the National Guard as 
authorized by the national defense act. This opinion is adhered to. 

58-210. Apbil 2, 1917. 

[Memorandum for the Chief of Staff.] 
Subject : State administrative staffs. 

1. By memorandum from the Chief of Staff dated March 14, 1917, the ac- 
companying papers, relating to the legality of maintaining in States adminis- 
trative staff officers not required, under the rules of conformity prescribed by 
the national defense act (39 Stat. 166), for organizations of the National Guard 
existing therein, were referred to this office for further opinion in view of the 
third paragraph of an approved memorandum of the Assistant to the Chief of 
Staff dated February 12, 1917, and the official letter from Gen. O'Byan to the 
Chief of the Militia Bureau dated March 12, 1917. 

2. In the third paragraph of the approved memorandum of the Assistant to 
the Chief of Staff, dated February 12, 1917, that officer, having stated that he 
concurred in the view of this office that Gen. O'Ryan's letter dated January 
19, 1917, was not altogether clear and that the only basis for a definite official 
opinion on which the Secretary of AVar should properly be requested to take 
action would be an official letter from Gen. O'Ryan in which he requested in 
clear terms exactly what he wants and what he thinks he is entitled to under 
the law, continues : 

" I have reatl Gen. O'Ryan's letter and In one point I do not find it clear. 
He speaks of the necessity of having certain officers, the nature of whose duties 
require them to be * salaried ' officials. Whether he means that these officers 
shall be salaried officials under the national defense act or by virtue of their 
appointment under some State law is not clear. It is plain, and I concur in 
the opinion of the Judge Advocate General on the matter, that they can not be 
salaried officials under the national defense act. The only question therefore 
would be whether there can be such salaried officers in the National Guard, as 
created by the national defense act, whose appointment is in virtue of some 
State law and whose salaries are to be paid by the State. 

3. I have examined the letter of Gen. O'Ryan dated March 12, 1917, and 
addressed to the Chief of the Militia Bureau, • which is now presented as the 
basis for a definite official opinion on which the Secretary of War may be 
requested to take action, and I am unable to discover that it presents any 
considerations not discussed in the accompanying memorandum prepared by 
the office for the Chief of the Militia Bureau under date of February 1, 1917. 
In his letter Gen. O'Ryan presents what he deems desirable without pointing 
out any legal authority therefor. He contends that the organization provided 
for a division is inadequate, in that it fails to provide a sufficient number of 
staff offi.cers. This is a question of the sufficiency of the organization to which 
the National Guard is required to conform, and has no bearing upon the rule of 
conformity itself. He states that the number of administrative staff officers 
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4 . OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 

authorized by the Chief of the Militia Bureau is sufficient in some departments, 
notably the Quartermaster Corps and Ordnance Departments, but contends 
that it does not include a sufficient number of Inspectors. He expresses the 
belief that, in addition to the colonel and inspector authorized for the adminis- 
trative staff, there should be one major of cavalry, one major of field artillery, 
one major of engineers, and four majors of infantry for the State of New York, 
on the basis of one for each brigade, such officers to be charged in time of 
peace with checlcing up attendance, inspecting records of companies within their 
brigades, examining into the merits of complaints of enlisted men, and report- 
ing upon the efficiency of units of the brigades to which they are assigned. He 
also contends that there should be allowed in the administrative staff one 
major and two captains in each brigade for school worlc. He also contends 
tliat there have not been allowed a sufficient number of judge advocates, sug- 
gesting, in effect, that there should be one for each brigade to handle matters 
pertaining to the leases of armories, claims for damages, questions affecting 
the rights of enllste<l men, and suits brought against officers and enlisted men, 
and for use in courts upon litigation involving military law. 

4. Gen. O'Ryan's letter, dealing, as it does, with what he considers to be 
the needs of the National Guard in his particular State, takes no account of 
the legal problem under consideration, but seems to assume without discussion 
the right to maintain as many staff officers in each State, in addition to those 
authorized under the rule of conformity for tactical organizations existing 
therein, as the administrative needs of the National Guard require, regardless 
of whether such needs are incident to the training and use of the National 
Guard as a Federal force or are needs of State administration only. Since 
this letter is not responsive to the question considered In the memorandum of 
this office for the Chief of the Militia Bureau dated February 1, 1917, Ops. J. 
A. G. 58-210, it is not helpful in the solution of that question, and affects in 
nowise the conclusions arrived at in that memorandum. 

5. In an effort to arrive at a definition of the status and use of " State ad- 
ministrative staffs," an assistant in this office sought the assistance of the Chief 
of the Militia Bureau. That officer, in a memorandum dated March 19, 1917, 
which now accompanies these papers, states the particular purposes of such of- 
ficers to be: 

{a) To provide administrative officers for The Adjutant General's Depart- 
ment, Quarterm'aster General's Department, Inspector General's Department, 
Ordnance Department, and Medical Corps for camp service of instruction and 
for the administration of the National Guard not in the Federal service ; 

(&) To provide administrative and supply officers for the National Guard 
upon induction into the Federal service, it being asserted in that connection 
that the mobilization of the National Guard during the summer of 1916 showed 
the necessity for personnel from the National Guard for the following purposes : 
(1) For mobilization camp purposes in each State; (2) for recruiting and 
casual camps of the National Guard while in the Federal service; (3) for pur- 
poses of muster out from Federal service. 

(c) For administrative and supply duties in State service. 

Ill paragraph 3 of the memorandum referred to, the Chief of the Militia 
Bureau states: 

'• It Is not necessary to invite attention to the fact that the judge advocates 
are required in each State in order to carry ont that part of the act of June 3, 
1916, which refers to the discipline of the National Guard not in Federal serv- 
ice. It is Impossible to cross State lines in peace times, so that administrative 
and supply officers must be provided in each State, and their numbers are not 
necessarily dependent uiwn the number of National Guards maintained in the 
particular State. The President is f^uthorized in section 60 of the act of June 
3, 1916 (39 Stat. 166, 197) to organize the National Guard into tactical units, 
and some provision must be made in time of peace for the training of the neces- 
sary staff officers to be assigned to these divisions. Attention is invited to the 
fact that upon draft into the Federal service, all apiwintments and promotions 
in the National Guard must come from that class of troops. It is further 
believed that the intent of Congress to provide organization staff officers for 
administration and supply of the National Guard is plainly set forth in the last 
paragraph of section 110 of the act of June 3, 1916, relating to pay of the 
National Guard officers and enlisted men." 

6. The statement of the Chief of the Militia Bureau that " it is impossible to 
cross State lines in time of peace " indicates the crux of the question. It being 



OPINIONS JUDGE ADVOCATE GENERAL, OF ARMY. 5 

impossible to cross State lines in combining organizations which would justify 
the existence of a greater number of staff officers, it is equally impossible to 
cross State lines to anticipate a future need on account of troops maintained in 
other States and so justify the appointment of staff officers in one State other 
than those appropriate to the force maintained in that State. The necessity 
for judge -advocates in each State may be met by adopting the procedure in tho 
Regular Army of appointing acting judge advocates for small court-martial 
jurisdictions instead of maintaining permanent officers of the Judge Advocate 
General's Department for such duties. The last paragraph of section 110 does 
not in my opinion indicate any intent of Congress to provide organization stalT 
officers for administration and supply of the National Guard. The reference 
therein to staff officers is applicable to such staff officers as may be authorized 
by the rule prescribing conformity of organizations of the National Guard 
with those of the Regular Army, and, since there are such staff officers pro- 
vided for in the act through the rule of conformity, no inference that others 
are to exist, to which the reference is to be applied, can properly be drawn. 

7. The duties in connection with administration and supply of the National 
Guard upon induction into the Federal service, in connection with mobilization, 
recruiting, and casual camps, and in connection with muster out of the Fed- 
eral service are clearly duties which the national defense act contemplates 
shall be performed by the Officers' Reserve Coips when such duties can not be 
performed by the staff officers pertaining to organizations of the National 
Guard or officers of the Regular Army available for detail therefor. The Offi- 
cers' Reserve Corps is designed, as indicated in section 37 of the national de- 
fense act, to furnish a reserve of officers available for service as officers of the 
Quartermaster Corps and other staff corps and departments, and as officers 
for recruit rendezvous and depots, purposes which meet the needs under con- 
sideration. 'That the national defense act contemplates that all officers of the 
National Guard shall pertain to organizations thereof is, I think, clearly indi- 
cated by sections 109 and 110, providing for Federal pay of officers and en- 
listed men of the National Guard, and prescribing, both as to officers and en- 
listed men, that they shall be *' on the active list belonging to organizations of 
the National Guard." A State administrative staff officer, such as contemplated 
in Gen, O'Ryan's letter, could not be held to be a part of any organization 
within the meaning of those sections. 

8. I find nothing in these papers to justify any alteration of the opinion 
expressed by me in the memorandum for the chief of the Militia Bureau 
dated February 1, 1917, which accompanies these papers; and, upon a careful 
reconsideration of the whole question, I am unable to arrive at any conclusion 
other than that expressed in that memorandum.* 



ARMY: REGULAR ARMY RESERVE: Status of Man Forloughed as First 
Class Private, Engineer Corps. 

A company commander of Engineers inquired whether he was correct In plac- 
ing on the rolls as privates the names of reservists recalled to the colors for 
active duty and assigned to his company, when such reservists had been fur- 
loughed as first-class privates, or if he should have carried them as attached 
privates, first class, and assigned them to the first vacancies in that grade. His 
doubt was due to the fact that section 11 of the national defense act of June 3, 
1916 (39 Stat. 166, 173) specifies as a component part of an EJngineer company, 
first class privates and privates, whereas the old law, section 11 of the act of 
February 2, 1901 (31 Stat. 748, 750), prescribed first-class privates and second- 
class privates. 

It evidently was not the intention of Congress by the change in the designa- 
tion of the two grades mentioned to abolish the old grades and create new ones, 
since the pay remains the same, and section 28 of the national defense act 
does not include the grade of private, first-class. Engineers Corps, nor private, 
Engineer Corps. Therefore, the reservists referred to by the company com- 
mander should have been carried on the rolls as privates, first class. Engineer 
Corps, and paid as such, in accordance with the provisions of paragraph 86 of 
the Regulations for the Regular Army Reserve, 1916. 

•By the Army appropriation act of May 12, 1917 (40 Stat. 40, 68), such officers and 
enlisted men of the usunl slaff corps and departments of the National Guard of any State, 
Territory, or the District of Columbia as may be authorized by the Secretary of War, are 
Included within the National Guard as authorized by the national defense act. 



6 OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 

6-310 

War Department, J. A. G. 0., April 2, 1917— To The Adjutant General. 

1. In his communication herewith Capt. Jos. H. Earle, commander of Com- 
pany B, First United States Engineers, inquires whether he was correct in 
placing the names of reservists assigned to his company on the rolls as privates 
M'hen such reservists had been furloughed as first-class privates, or if he should 
have carried them as attached privates, first class, and assigned them to the 
first vacancies in that grade. He thus states the situation : 

" 111 this company there are a number of enlisted men who reported from the 
reserve under summons and who had been furloughed to the reserve as Ist class 
privates from Engineer companies prior to July 1, 1916. Names of such men 
liave been taken up on the rolls of this company as privateSj it being my opinion 
that the grade of 1st c1a»s privates was abolished by the act of June 3, 1916, 
and that the grade of pHvate, 1st class j is not the same as the old grade of 
1st class private. In this connection attention is invited to the fact that it 
was necessary to change the rank of a large number of 1st class privates to that 
of private on July 1, 1916, in order to comply with the new organization. In 
the Engineer battalion this company included .64 1st class privates; in the regi- 
ment under the new organization of the company only includes 19 privates^ 1st 
class. These 1st class privates of the battalion who were given the rank of 
private, 1st class, in the regiment were reduced to the grade of private on July 1, 
and promoted to the grade of private, 1st class, on the same or later date." 

2. The order of June 28, 1916, summoning the reservists for active duty, 
directed that: 

"All such men are to be used to fill existing Regular Army units and those to 
bo organized July 1, 1916, in the Southern Department." 

I'aragraph 86, Regulations for the Regular Army Reserve, provides : 
" Reservists reporting in compliance with call will be taken up, carried on the 
roll, and paid for the grade they hold in the Reserve, and will be carried in 
the enlistment period in which they were serving when furloughed to the Re- 
serve. * * * When reservists are assigned or attached to a unit for which 
the act of June 3, 1916, fixes the number of enlisted men in certain grades, 
vacancies, as far as available, in such grades will be filled by assignment of 
reservists, those not within the limit authorized being attached. Subsequent 
vacancies will not be filled, except by assignment of reservists, until the num- 
ber in any grade is reduced below the number authorized for such grade in 
such unit." 

3. It is clear that under the regulation the reservists referred to by Capt. 
Earle should have been carried on the rolls in the grade they held in the reserve 
unless that grade has been abolished. Section 11 of the act of June 3, 1916, 
specifies as a component part of an Engineer company 19 privates, 1st class, and 
69 privates, whereas the old law (sec. 11, act of Feb. 2, 1901, 31 Stat. 748, 750), 
prescribed for a company " 38 ftt'st-class and 38 second-class privates.'* In other 
words, the new law provides for the grade of private, Ist class, in the place 
of 1st class private, and the grade of private in the place of 2d class private. 
Apparently, however. Congress did not regard this as the abolishment of the 
old grades and the creation of new ones. The pay remains the same and section 
28 of the national defense act (39 Stat. 166, 186), which declares that "Here- 
after the monthly pay of enlisted men of certain grades of the Army a^eated m 
this act shall be as follows, namely," does not include the grade of private, 
first-class. Engineer Corps, nor private, Engineer Corps. It is the view of this 
office that the reservists referred to by Capt. Earle should have been carried on 
the rolls as privates, 1st class, Engineer Corps, and assigned to vacancies in the 
organization as they occurred in accordance with paragraph 86, Regulations for 
the Regular Army Reserve, those for whom no vacancies existed in the company 
being attached until the occurrence of vacancies. 



PAY AND ALLOWANCES: Right of Aviation Pay of Officer on Balloon 
Duty. 

Oincers required to make regular and frequent aerial flights in balloons are 
entitled to the extra pay authorized by section 13 of the national defense act 
of June 3, 1916 (39 Stat. 166, 174), and the act of July 18, 1914 (38 Stat. 514), 
creating the aviation section and prescribing the duties of the same. That sec- 
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tiom ejcpressly charges sucb, officers with the duty ** of openitiBg or Bi}p<ervlslBs 
the operation of all military aircraft, including balloons and aeroplanes.*' In 
authorizing the increase of pay.to officers on duty requiring them " to participate 
regularly and frequently in aerial flights/' the act made no distinction as to the 
kind of aerial craft ; and the national defense act, while doling with the organ!* 
zation, compensation, etc., of the aviation, section, leaves in force the provision 
of the act of July 18, 1914, prescribing the duties of that section, and, like the 
act of July 18, 1914, makes no distinction with respect to the character of aerial 
craft, f 

72^181 . ' 

War Department, J. A. G. O., April 3, 1917. — To The Adjutant General. 

1. Under date of March 12, 1917, Ops. J. A. G. 72-181, this office, on the ques- 
tion whether officers required to make regular and frequent aerial flights In free 
balloon voyages, are entitled to the extra pay authorized by section 13 of the 
national defense act (39 Stat. 166, 175), the papers under consideration being 
the request of th^ commanding officer. United States Army Balloon School, Port 
Omaha, Nebr., that orders be issued announcing Capt David H. Bower, Signal 
Corps, and First Lieut. Lewis C. Davidson, Infantry, as on duty requiring them 
to participate regularly and frequently in aerial flights, beginning Feb. 22, 
1917, said:. 

"The first requisite is that officers, in order to be entitled to the increase of 
pay provided for by section 13 of the national defense act, must be regularly 
detailed as aviation officers therein authorized. When so detailed I am of 
opinion that they are entitled to the increase of pay when their duties require 
them to pai-ticipate regularly and frequently in aerial (lights, whether by airship 
or by balloon." - 

2. Upon return of the paper to the commanding officer of the Army Balloon 
School, Fort Omaha, Nebr., for information, inter alia, as to the regularity and 
frequency of aerial flights, that officer reports that the course of instruction re- 
quires " that each officer will make at least seven free voyages in order to 
qualify as a pilot of spherical balloons ; " that — 

"After he has qualified it is then intended that he will make additional 
voyages as pilot while instructing other student officers, thereby gaining more 
practical experience ; at least 10 voyages as pilot may be expected." . 

And that *• in addition to the free voyages the student officers will be required 
to ascend almost daily in captive balloons." He points out that this aerial 
travel is vertical, and that it involves probably greater risk than the free 
voyages, and further states that — 

" It is also intended to have a dirigible of suitable size for training pilots at 
Fort Omaha as soon as the design and construction can be completed." 

3. The papers are returned with these additional facts "for an opinion as to 
the legality of paying and grading officers engaged in duties of this kind." 

4. The original aviation act of March 2, 1913 (37 Stat. 704, 705), in authoriz- 
ing increased pay for aviation duty, expressly provided — 

" That this increase of pay and allowances shall be given to such officers only 
as are actual fliers, of heavier-than-alr craft and while so detailed." 

The act of J\\}y 18, 1914 (38 Stat. 514), creating the aviation section and 
prescribing the duties, of the same, expressly charged that section — 
"with the duty of operating or supervising the operation of all military air 
C7'afty including balloons, and aeroplanes, all appliances pertaining to said craft, 
and signaling apparatus of any kind when installed on said crafC ; also with 
the duty of training officers and enlisted men in matters pertaining to military 
aviation." 

In prescribing increases of pay for aviation duty, this act reads — 

" Each aviation student authorized by this act shall, whije on duty that 
requires him to participate regularly and frequently in aerial /lights^ receive 
an increase of 25 per centum in the pay of his grade and length of service under 
his line commission. Bach duly qualified junior military aviator shall, while 
so serving, have the rank, pay, and allowances of one grade higher than that 
held by him under his line commission * * * and, while on duty requiring 
him to participate regularly and frequently in aerial flights, he shall receive 
in addition an increase of 50 per centum in the pay of his grade and length 
of service under his line commission." 

5. There is nothing in this statute which, like the act of March 2, 1913, limits 
the inci^ease of pay to actual fliers of heavier-thanrair craft; and, in view of 
the fact that the aviation section is charged with the duty of the '' operation 
of all niilitary air craft, including balloons and aeroplanes," etc., it is the 
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opinion of this office that it was contemplated that the increase of pay for 
aviation duty should include flights in llghter-than-air craft as well as in 
heayier-than-air craft. The national defense act of June 8, 1916, modifies the 
act of July 18, 1914, supra, with respect to the organization, compensation, 
etc., of the aviation section of the Signal Corps, but leaves in force the provision 
prescribing the duties of that section. Moreover, it contains an express repeal 
of the original act of March 2, 1913, supra. It contains nothing which Indicates 
that the increase of pay for aviation duty is limited to aviation duty In con- 
nection with heavier-than-air craft; and the omission of any such limitation 
should, I think, be construed as indicating that Congress did not Intend any 
such limitation. It may be further added that the appropriations under the 
Signal Corps cover the operation of lighter-than-air craft as well as heavler- 
thnn-air craft. It is the opinion of this office, therefore, that officers engaged 
regularly and frequently in aerial flights in balloons are entitled to the extra 
pay authorized by section IS of the national defense act, and that that act 
authorizes the paying and grading of officers engaged in duty of this Idnd. With 
respect to the regularity and frequency of aerial flights, this depends, I think, 
on the nature of the craft. The law requires that the officer while receiving 
this increase of pay shall be on duty requiring him to participate regularly 
and frequently in aerial flights, having regard to the nature of the craft in 
which such flights are taken. In other words, tJiis must be the real duty of 
the officer under his assignmimt 



NATIONAL DEFENSE ACT: NATIONAL GUARD RESEBTE: Discharge 
from Beserve to Permit Enlistment in National Guard. 

The national defense act (39 Stat 166) contemplates a well defined function 
for the National Guard Reserve and its continuance for the performance of that 
function; it would defeat the purpose of the law to authorize discharges of 
reservists merely for the purpose of allowing them to reenlist in regiments of 
their choice ; and in the absence of any showing of convenience to the Govern- 
ment, such discharges ought not to be authorized, 

58-052. 

War Department, J. A. G. O., April 8, 1917. — ^To The Adjutant General. 

1. It is proposed to discharge enlisted men from the National Guard Reserve 
for the purpose of allowing them to reenlist in the National Guard regiments 
now in Federal service. This proposal Is said to arise from a desire of certain 
reservists to insure present service in the regiments in which they performed 
their active National Guard service rather than to await a draft under section 
111 of the national defense act <39 Stat. 166, 211) or any other call that might 
separate them from their former regiments. This proposal is submitted to this 
office for remark and recommendation. 

2. On December 8, 1916 (Ops. J. A. G. 58-052), it was given as the opinion of 
this office that a member of the National Guard can be restored to the active- 
service status in the National Guard only by discharge and reenlistment and 
that, as a member of the National Guard Reserve, he remains awibject to Federal 
service only under the draft provisions of section 111, national defense act, or 
under call by the President for service of the militia for purposes mentioned in 
the Constitution. If this be accepted as the effect of pertinent law, and if we 
keep in mind the fact that the National Guard has not been called into Federal 
service, it is apparent that, in existing circumstances, the only way In which 
such reservists may obtain present service with their former regiments as Na- 
tional Guard men Is to be discharged and reenlisted for the six-year term. 

8. This opinion is being written at a time when the declaration of a state of 
war is momentarily expected. If the proposed action is to be taken in time of 
peace, section 72 of the national defense act is In point. It provides that, in 
time of peace, discharges from the National Guard Reserve prior to expiration 
of terms of enlistment may be given under such regulations as the President 
may prescribe. It is thought, however, that this authority must be read In 
connection with the provisions of the whole act, which contemplate a certain use 
and function for the National Guard Reserve. The Chief of the Bureau of 
Militia Affairs asserts that "if wholesale discharges are authorized the Na- 
tional Guard Reserve will very soon cease to exist." The defense act pro- 
vides certain methods by which the National Guard Reserve shall be brought 
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into Federal service (sees. Ill, 78, 79). The method by discharge and reenlist- 
ment is not prescribed. It must, therefore, be apparent that, while the Presi- 
dent was given a peace-time power to authorize such discharges, it was not 
the intent of the statute to authorize the destruction of the existence and 
functions of one of Its creatures by the exercise of a power that was obviously 
granted merely to relieve against unnecessary severity in the law. Doubtless, 
in an emergency, or where the convenience of the Government would clearly be 
subserved, as where, in the President's discretion, one of Uie prescribed statu- 
tory means for procuring service of men in the National Guard Reserve would 
not be practicable or available, the President ought to adopt the proposed 
means, but under ordinary circumstances he ought not to do so. 

This thought is emphasized in consideration of a state of war. ' Without en- 
tering a discussion of how far the President constitutionally could go in grant- 
ing discharges in time of war for the convenience of the Government, it is 
enough to say that it is the clear intent of the statute that, in the National 
Guard and under ordinary circumstances, there shall be no discharge in war 
prior to expiration of enlistment, and certainly that there shall be no such dis- 
charge for the convenience of enlisted men. I am, therefore, of the opinion that 
in contemplation of the effect asserted by the Chief of the Militia Bureau, and 
in the absence of any greater showing of convenience to the Government than 
is contained in these papers, authority to discharge enlisted National Guard 
reservists in order that they may reenlist in active service in the National 
Guard ought not to be granted either in time of peace or time of war. 



ABSENCE: Absence Without Leave After Notice of Revocation of Fnrlongh, 

A letter revoking the furlough of an enlisted man was sent to the place 
designated by him as his address but failed of delivery because he had re- 
moved therefrom without notifying his proper sup^ors. Later a friend noti- 
fied him that he had been dropped as a deserter. He paid no attention to this, 
but reported back at the expiration of his furlough. 

Having been put on inquiry and having omitted to inquire he was chargeable 
with all the facts which by proper inquiry he might have ascertained, and he 
should, therefore, be regarded as having been absent without leave from the 
date he was apprised that he had been dropped as a deserter until his return 
to military controL 

2-135. 

War Department, J. A. G. O., April 4, 1917. — ^To The Adjutant General. 

1. Private Willis B. Smith, Hospital Corps, having filed a claim for furlough 
rations from November 20, 1915, to January 19, 1916, inclusive, the Auditor for 
the War Department on March 12, 1917, inquired whether Private Smith was 
absent without leave from January 14 to 18, 1916, inclusive. The records of 
the office of The Adjutant G^ieral show that this soldier, then a sergeant, 
was granted a two months furlough from November 20, 1915, to January 19, ' 
1916, and that on the latter date he returned to his proper command. The 
attending circumstances are stated by the commanding officer. Army and Navy 
General Ho^ital, Hot Springs, Ark., in Ills Indorsement of November 28, 1916, 
herewith, as follows : 

" On December 5, 1915, the commanding officer of this hospital, Lieut. Col. 
F. A. Winter, Medical Corps, established the fact that this sergeant (Smith) had 
secured access to questions for written examination at the time he (Smith) was 
examined for promotion to grade of sergeant, first class; on the same date 
eSort was made to recall Smith from furlough by letter, but the letter was re- 
turned unopened. Smith failed to keep the proper military authorities advised 
of any change of address while on furlough. He was dropped as a deserter 
December 9, 1915; was apprised by a friend on January 14, 1916, that he had 
been dropped as a deserter, and later acknowledged having read a poster depict- 
ing him as an alleged deserter while on furlough, but did not return to his sta- 
tion until expiration of furlough granted, viz, January 19, 1916. On his return 
to this hoErpital he was tried by summary court for absence without leave from 
January 14 to 18, 1916, Inclusive ; accused plead guilty and was found guilty, and 
on this ground the commanding officer refused to allow commutation of rations 
for the period covered by furlough. Charge of desertion was removed per order 
Adjutant General's Office, War Department, January 26, 1916." 
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The papers are now before tWs oMce for remark afid recom'mendatic/ii as to 
whether this man should l)e considered as absent without leave from ' January 
14 to January 18, 1916, or whether, notwithstanding the fact of his copvlctlon 
as shown in the accompanying copy of the report of summary courts he should 
be considered as having beien absent on furlough from November 20, 1915, to 
January 19, 1^16. 

2. It is provided by paragraph 109, Army Regulations, that if the limits: pre- 
scribed in an enlisted man's furlough be exceeded, said furlough may be re- 
voked and it may be revoked for cause, in any case, by the authority granting 
it, by giving proper notice of such revocation. The question therefore aHses as 
to whether the letter sent to the place designated by this man as his address, 
but which failed of delivery because he had removed therefrom without notify- 
ing his proper superiors, was such notification as would operate to revolse said 
furlough. It does not appear from these papers what duty Smith was under to 
keep his superiors informed as to his change of address, nor does it appear that 
he exceeded the limits of his furlough. Whatever doubt may arise in this con- 
nection, however, I think there can be no question but that there was a valid 
revocation on January 14, 1916, the date on which Smith was apprised by a 
friend that he had been dropped as a deserter ; for — 

" Whatever puts a party upon inquiry is a sufficient notice^ where the means 
of knowledge are at hand ; and if a party omits to inquire, he is then charge- 
able with all the ^iacts which by a proper inquiry he might have ascertained." 
(5 Wds. & P. 4841, and citations.) 

3. For the foregoing reasons it is the opinion of this office that Sergt. Willis 
E. Smith should be considered as having been absent without leave from Janu- 
ary 14 to January 18, 1916, inclusive. 



SERYICE WITH OROAfflZATION: Field Officer Senringr as Jadge Advo- 
cate of Panitive Expedition. 

A field officer of Infantry, who served as judge advocate of the punitive ex- 
pedition, inquired whether such service should be regarded as detached service 
or duty with an organization within the meaning of existing detached service 
legislation relating to field officers. Since at least two companies of Infantry 
entered into the composition of the command with which this officer was serv- 
ing, he was entitled to have the period in question credited as service with an 
oi'ganlzation. 

6-124.3. 

War Department, J. A. G. O., April 5, 1917.— To The Adjutant General. 

1. The foregoing request from Maj. John H. Parker, Twenty-fourth Infantry, 
Refugee Camp, Columbus, N. Mex., March 12, 1917, is for information as to 
whether duty performed by him pursuant to proper orders as judge advocate 
of the punitive expedition for the period from November 5, 1916, to February 5, 
1917, was detached service or duty with an organization within the meaning 
of existing detached service legislation relating to field officers. It appears 
that during that period Maj. Parker was carried on the rolls of his regiment 
as on detached service, but the decision of this office of December 6, 1916 

(Ops. J. A. G. 6-124.3), Is cited in support of his right to have this service cred- 
ited as duty with an organization. 

2. In the decision here referred to It was held that a field officer of Infantry 
performing the regular and normal duties as adjutant of an Infantry division 
was on duty with an organization within the contemplation of existing de- 
tached service legislation by reason of the fact that the division with which the 
service was rendered was a division of his branch of the service. The same 
would be true as to other regular organizational stafl! officers of said division, 
including the judge advocate. As it is not understood that the command with 
which Maj. Parker was serving was an Infantry division, the decision he cites 
brings no support to his claim. It appears, however, that at least two companies 
of Infantry entered into the composition of that command. Hence, under the 
decision of the Secretary of War overruling the opinion of this office of January 
8, 1917, Maj. Parker is entitled to have his service during the period in question 
credited as service with an organization* 
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NATIONAL GUABD:Mem1»er8 of Militia nat Qmilifled for National Qaard 
Bespondingr to Gall of President, Mareh 25, lt^l7. 

Under the call of the President of March 25, 19l7, only members of National 
Guard organizations were called, hence members of the Organised MMltia were 
not subject to the call. However, members of the Organized Militia who an- 
swered the call but failed to qualify as National Guardsmen under act of June 
3, 1&16 (39 Stat. 166), should not be discharged, for they are still members of 
the Organized Militia and are subject to call for Federal service during the 
unexpired portion of their present enlistment contracts. They may not be given 
any recognition, however, as National Guardsmen, nor should they be carried 
on National Guard rolla 

58-051.1. 

War Department, J. A. G. O., April 12, 1917.— To The Adjutant General. 

1. It appears from the foregoing telegram from the commanding general. 
Central Department, April 8, 1917, and indorsements that in some of the National 
Guard organizations that responded to the call of the. President of March 25, 
1917, for Federal service were found certain members who may not be recog- 
nized as National Guardsmen under section 70 of the national defense act (39 
Stat. 166, 201), for the reason that they have not taken the new oath nor sub- 
scribed to the Federal enlistment contract. These men have been ordered dropped 
from the rolls of such organizations, and inquiry is made whether they are 
entitled to Federal pay and clothing allowance from date of' response to call to 
date dropped. Inquiry is also made whether such men are entitled to honorable 
discharge and final pay, or, if dropped without displiarge, what entry should 
appear on their record. 

2. Members of the Organized Militia, equally with members of the National 
Guard, are obliged to respond for service at the call of the President. The call 
of March 25, however, was addressed to the National Guard ,only, and mem- 
bers jof Organized Militia were under no duty to respond to' that call. The 
fact that they may have voluntarily or through niisiinderstandlng responded 
thereto can raise no obligation on the part of the Federal Government to pay, 
clothe, subsist, or transport them. They should not be discharged, for they, are 
still members of the Organized Militia and are subject to call for Federal 
service during the unexpired portion of their present enlistment contracts. 
They may not be given any recognition, however, as National Guardsmen, nor 
should they be carried on National Guard rolls. The Chief of the Militia 
Bureau suggests that the words " Dropped from the rolls as Organized Militia *• 
should suffice to close the case. It is the opinion of this office that this or any 
other similar notation would meet all the legal requirements as to their dis- 
position, so far as the Federal Government is concerned, but it is suggested 
that the better form for the notation would be: "Dropped from the rolls for 
failure to qualify as National Guard under act of June 3, 1916." 



NATIONAL DEFENSE ACT: NATIONAL GUARD RESERYE: Transfer to, 
of A4miiii8tratiTe Staffs. 

Section 77 of the national defense act of June 3, 1916 (39 Stat. 166, 202), has 
no application to officers appointed for State administrative purposes who have 
not been appointed to offices having any place in the organization of the units 
actually maintained by the respective States. The authority confen*ed by sec- 
tion 78 of the national defense act for the organization of the National Guard 
Reserve "in each State," etc., to "consist of such organizations, officers, and 
enlisted men as the President may prescribe," contemplates a reserve to the 
active organizations maintained in the^tate, and such reserve can therefore have 
no. officers other than those of the character provided for the active organiza- 
tions maintained in the particular State. 

58—213. 

War Department, J. A. G. O., April 12, 1917.— To The Adjutant General. 

1. The Secretary of War having approved the opinion of this office to the 
effect that certain officers of administrative staffs of the several States pro- 
vided for in the circular letter of the Militia Bureau of December 11, 1916 " do 
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not constitute a part of the National Guard as organized by the national de- 
fense act/' the further opinion of this office is now desired as to the disposition 
of officers holding commissions under appointments by the governors to the 
positions under consideration. The question is suggested as to whether these 
officers may be transferred to the National Guard Reserve under section 77 of 
the national defense act of June 3, 1916 (39 Stat. 166, 202), which provides that : 

" Officers of said guard rendered surplus by the disbandment of their organi- 
zations shall be placed in the National Guard Reserve." 

2. The difficulty in taking the action here suggested is that the officers under 
consideration have not, under the appointments made pursuant to the circular 
letter referred to above, held any offices in the National Guard as organized 
under the national defense act of June 3, 1916. As stated in the opinion of this 
office of February 1, 1917 (Ops. J. A. G. 58-210), the organization of the National 
Guard is, by the national defense act, required to conform to the organization 
prescribed for the Regular Army, and the administrative officers under consid- 
eration have not been appointed to offices having any place in the organization 
of the units actually maintained by the respective States. The offices to which 
they were appointed were not, therefore, offices In the National Guard as organ- 
ized under the national defense act, but can only, be regarded as State offices to 
which the officers are appointed for State administrative purposes and which 
have no existence with respect to the organization of the National Guard for 
Federal purposes. Section 77 of the national defense act provides for the dis- 
position of ** officers of the National Onard rendered surplus by the disband- 
ment of their organizations j^* and has no application to officers appointed for 
State administrative purposes. 

With respect to that part of section 78 of the national defense act which 
provides for a National Guard Reserve to be " organized in each State," etc., 
and to " consist of such organizations, officers, and enlisted men as the President 
may prescribe, or members thereof may be assigned as reserves to an active 
organization of the National Guard," It should be observed that the reserve 
here authorized is to be a reserve to the active organizations maintained in the 
State. It can, therefore, have no officers other than those of the character 
provided for the active organizations maintained in the State. The State ad- 
ministrative staff officers under consideration could, therefore, find no place in 
the National Guard of the State whose active organizations have no place for 
officers of this character. I am of opinion therefore that the transfer of the 
•* State administrative staff officers " under consideration to the National Guard 
Reserve is not authorized. As to the further question as to the proper dispo- 
sition of these officers, that Is a matter for the disposition of the State and 
with respect to which the War Department is without jurisdiction. It is suffi- 
cient for the War Department to determine that they can not be recognized 
as a part of the National Guard as organized for Federal puri)oses. 



ABMT: OlBcers' Beserve Corps, Signal Corps Section. 

Construing section 37 of the national defense act of June 3, 1916 (39 Stat 
166, 189), as applied to the Signal Corps, the Signal Corps section of the Officers* 
Reserve Corps, lilie the Regular Army, should comprise two divisions, i. e., 
the Signal Corps proper and the Aviation section thereof; the proportion of 
officers of the several grades in each division should conform to the proportion 
of the respective divisions of the Signal Corps of the Regular Army, except in 
the lowest grade; and such proportion will practically correspond to the or- 
ganization now prescribed for the units of the respective divisions of the Regu- 
lar Army. 

6-301.6. 

War Department, J. A. G. O., A4)ril 13, 1917.— To The Adjutant GeneraL 

The views of this office are desired with reference to the construction of the 
following provision of section 37 of the national defense act of June 3, 1916 (39 
Stat 166, 189) , namely : 

** That the proportion of officers in any section of the Officers' Reserve Corps 
shall not exceed the proportion for the same grade in the corresponding arm, 
corps, or department of the Regular Army, except that the number commis- 
sioned in the lowest authorized grade In any section of the Officers^ Reserve 
Corps shall not be limited.** 
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The question submitted is — 

^^Wiiether this provision does not contemplate separate organizations for 
the Signal Corps proper and £or the Aviation section thereof, and mean that 
the number in the re^^ective grades shall corresfpond to the organization now 
prescribed for the units of the res^pective sections corresponding to the Regular 
Army." 

It is stated that the provision under consideration has been understood to 
require that the officers of the several grades in the Signal Corps section of 
the Officers* Reserve Corps shall be in the same proportion as that of the re- 
spective grades in the aggregate of the officers of both sections of the Signal 
Corps of the Regular Army; and that under this view it is impossible to or- 
ganize the Signal Corps section proper or the Aviation section thereof of the 
Officers' Reserve Corps, for the reeason that the requisite number of officers in 
the higher grades can not be appoUited to provide for the organization of units 
conforming to the organization prescribed by the Secretary of War. 

In the opinion of this office the Signal Corps section of the Officers' Reserve 
Corps, like the Regular Army« should comprise two sections, i. c, the Signal 
Corps proper and the Aviation section thei^eof ; and the proportion of officeiB 
of tlie several grades in each section of the Signal Officers' Reserve Corps 
should conform to the proportion in the resg^>ective sections of the Regular Army. 
I am further of the opinion that the proportion of reserve officers in the vari- 
ous grades of the Aviation section can not exceed, except in the lowest grade, 
the corresponding proportion of titie officers in the Aviation section of the Regu* 
lar Army. This will reduoe i^elf to the proportion represented by the sum 
of the units in the Signal Aviatkm section, exc^t for tiie few administrative 
officers contained in tMt section. It will theredtore be practically a proportion 
corresponding to the organization now prescribed for the units of the re- 
8];)ective sections corresponding to the Regular Army. 



PHILIPPINE ZSLAMMS: Sale «Bd Imae of Sites an! AmmamiHoB to Rifle 
Clubs. 

In connection with the organization of a civilian rifle club at Manila, P. L, 
the question Is raised as to whether tiie proylsions of the acts of Congress of 
March S, 1905 (83 Stat. 986), and April 27, 1914 (38 Stat. 351, 370), relating to , 
the sale and issue of rifles, ammunition, etc., to rifle <dubs, are applicable to the 
Philippine Islands. Inasmuch as the Philippine organic act Bpeclflcally provides 
that section 1891 of the Revised Statutes ^lall not apply to the Philippine 
Islands, the acts referred to can not have any legal effect in the Philippine 
Islands. 

80-140. 

War Department, J. A. O. O., April 13, 1917.— To The Adjutant Gen«»l. 

1. It appears from these papers that steps have been taken to organize a 
civilian rifle dub at Manila, P. I., and the question presented is as to whether 
the provisions of the acts of Congress approved Mardi 3, 1905 <33 Stat. 986), 
and April 27, 1914 (38 Stat. 351, 370), relating to the sale and issue of rifles, 
ammunition, etc., to such organizations are appllcahle to the Philippine Islands. 
The act of March 8, 1905, authorizes the Secretary of War to sell rifles and 
ammunition to " States and Territories*' for the use of rifle clubs formed under 
regulations prepared by tiie National Board for the Promotion of Rifle Practice 
and approved by the Secretary of War. The act of April 27, 1914, authorizes 
the Secretary of War to issue rifles and ammunition to rifle clubs organized 
under the rules of the National Board for the Promotion of Rifle Practice, 
without the qualifying language ** States and ^rritories " used in the act of 
1905. 

2. Neither one of the acts contains any reference to the Philippine I^ands, 
and I am of opinion that neither one is applicable thereto. TMs results from 
the express provision In the Philippine organic act that section 1891 of the 
Revised Statutes shall not apply to the Philippine Islands. This section 
provides: 

**The Constitution and all laws of the United States wfiich are not locally 
applicable shall have the same force and effect within all the organized Terri- 
tories, and In every Territory hereafter organised as elsewhere within the 
United Btatea.** 
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In Dorr v. United States, 195 United States 138, 143, the Supreme Conrt said: 
" The legislation upon the subject shows that not only has Congress hitherto 
refrained from incorporating the Philippines into the United States,* but ih the 
act of 1902, providing for temporary civil government (32 Stat 691) there is 
express provision that section eighteen hundred and ninety-one of the Revlsetl 
Statutes of 1878 shall not apply to the Philippine Islands/' 



CONTRACTS: PUBLIC PROPERTY : Lease of GoTernment Property, Rie- 
Toeation of, at Reqaest of Lessee. 

An electric company holding a lease of a Government electric power plant 
applied for a revocation of its lease, to take effect seven months prior to its 
expiration, for the reason that it had disposed of its plant to another company, 
and had therefore discontinued Its use of the Government plant. The lease 
contained a provision for its annulment or revocation at any time by the Secre- 
tary of War. No advantage would come to the United States through the 
revocation of the lease, as no use would be made of the property. There was 
no objection to its revocation, other than the loss of revenue to the Govern- 
ment by reason thereof. 

The provision in thie lease for its revocation at any time by the Secretary 
of War was intended to be exercised in the interests of the Government, and 
not for the purpose of relieving the lessee from its obligation under its contract; 
thus the Secretary of War was without authority to grant the revocation 
applied for, as such action on his part would amount to a surrender of property 
rights of the Government. 

80-722.4. 

War Department, J. A. G. O., April 14, 1917.— To The Adjutant General. 

1. This is a letter from the president of the Buttermilk Falls Electric Co., 
requesting that the said company be permitted to surrender its lease of the 
Government electric power plant situated on Popolopen Creek, within the West 
I*oint Military Reservation, and that the said lease be revoked, to take effect 
from Ajprll 1, 1917. He states that the plant of the sai^ <!ompany has recently 
been disposed Of to the Orange and Rockland Electric Co., of Monroe, N. Y., 
and that, therefore, the company has discontinued its use of the said Govern- 
ment plant. The. request, is forwarded by the Superintendent of the United 
States Military Academy, with the remark that: 

"There \s no advantage to the United States to cancel this lease, as there 
would be no use made of this property. There is no objection to its being 
cancelled further than the loss of that much revenue to the United States." 

2. The lease in question was entered into under date of November 1, 1912, 
by B. T. Clayton, major, Quartermaster Corps, United States Army, on behalf 
of the United States, and the Buttermilk Falls Electric Co. for the period of 
five years from the date thereof, at an annual rental of $700., It would, there- 
fore, have seven months more in which to run from April 1, the date upon 
wiiich the lessee desires that the proposed surrender or revocation shall take 
effect. It contains a provision that it may be annulled, at any time by the 
Secretary of War, but it would seem that this power was intended to be reserved 
to be exercised in the interest of the United States and not tot the purpose 
of relieving the lessee from its obligations under its contract with the Govern- 
ment. There is nothing in the lease that would give the lessee any legal right 
to be released froin the obligations growing out of its contract. ., 

3. It is clear that no executive officer of tte Government is authorized to 
release Government contractors from the obligations resting upon them under 
their contracts where to do so would involve the surrender of vested rights 
or interests of the Government. In an opinion addressed to the Secretary of 
War in regard to an application for relief by a contractor for work on tlie 
Washington Aqueduct, Attorney General Black (9 Ops. Atty. Gen. 81) remarks 
as follows: 

"He now says he is doing the work at a loss, and asks you, in a memorial^ 
either to give him a larger compensation than he bargained for, or else to re- 
lease liini from the contract. You have no authority to do either of these things* 
You can not absolve him from his obligation to do the work ; and, if he does it, 
you can not authorize him to be paid for it Sit a higher price than the contract 



OFlSlO^iS JVBCm ADVOCATE GfiNEBM. OF A&M7. 15 

stipulates for. ^ ♦ * In sliort> you liave no power to relieve him from tlie 
hardship he complains ot^ either by giving him damages, by releasing him 
from his present contract, or by making a new one. ♦ ♦ ♦ If the contractor 
quits the work, or otherwise violates the covenants he has made with the Gov- 
emmenty.he must do so at his own peril and that of his sureties.*' 

And th6 Comptroller has repeatedly held that supplemental contracts can 
not legally be made for the relief of contractors, but can only be made where 
they will not be prejudicial to the interests of the United States. In 8 Comp- 
troller's Decisions 106, the Comptroller said : 

"Its, the Government's, officers do not possess plenary powers, and it must 
be presumed that they are not authorized to sacrifice its interests. Therefore 
it has been properly held that a Goveniment officer is not authorized to ex- 
tend ^the time of the contract if such extension will operate to release the con- 
tractor or his sureties from liability for damages, or be otherwise detrimental 
to the interests of the Government. So far as I am aware, this principle has 
heretofore been applied only where such damage had already accrued. (5 Comp. 
Dec. 749.) But I see no reason why it should not apply to a release of liability 
for damage which may thereafter accrue by reason of such extension, unless 
otherwise comi)ensated for." 

4. I am of the opinion, therefore, that as the revocation by the Secretary 
of War of the lease of the Buttermilk Falls Electric Co. in the present in- 
stance would operate to release the said company f rpm obligations imposed upon 
it under its lease and would amount to a surrender of property rights of the 
Government, the Secretary of War would be without authority to grant such 
revocation. 



PUBLIC PROPERTY : Unlaivf ul Purchase or Possession *of Military Prop- 
erty. 

Section 35, Penal Code (35 Stat. 1088, 1095), and section 1242, Revised Stat- 
utes, provide a penalty for purchasing or having in one's possession military 
property. 

The articles in question bore plain indications that they were articles of 
Government issue, the sale of which is forbidden by law. The possession of 
them, in connection with evidence showing their issue and that they were 
missing should be regarded, in view of the provision of section 1242, Revis€»d 
Statutes, as prima facie evidence of the unlawful sale, sufficient to warrant 
an indictment. 

Under the law, a finder of goods who appropriates them to his own use 
where there is a reasonable clue to ownei'ship thereof is guilty of larceny 
(25 Cyc. 35, 38) ; and as the articles in these cases bore plain indications 
that they were articles of Government issue, the possession of the same under 
circumstances showing an Intent to appropriate them to the use of these par- 
ties should be regarded as prima facie evidence, sufficient to warrant the 
finding of indictments for larceny thereof. 

A competent officer should be instructed to confer with the United States 
attorney with a view to the presentation of such evidence as will be required 
to secure indictment by the grand jury in such cases. 

80-030. 

War Department, J. A. G. O., April 14, 1917.— To The Adjutant General. 

1. The remarks of this office are desired with reference to the action to be 
taken under the conditions set forth in the accompanying communication dated 
March 21, 1917, from the commanding officer at Camp Del Rio, Tex., regarding 
the prosecution of civilians in unauthorized possession of Government property. 
It is stated that at the recent session of the Federal grand jury, March 18 
and 19, at Del Rio, Tex., the following cases of civilians in unauthorized pos- 
session of Government property were presented to the grand jury with action as 
follows : 

•' Case 1. — A. N. Henry, tailor, of Del Rio, purchased two Colt's automatic 
pLstols from enlisted men of the Fourteenth Cavalry ; Indvcted by the grand jury 
and held under $300 bail for the next term of court. 

" Case 2. — Louis Castanelll, Italian saloon keeper of Del Rio, had on his 
person one olive drab sweater and one olive drab shLrt, both Government Issue ; 
was wearing these articles In the streets of Del Rio. The grand Jury failed 



16 OPINIONS JUDGE ADVOCATE GENERAL OF ABMY. 

to indict, as there was no evidence that the accused had either purchased or 
stolen these articles. The mere fact of having them in his possession was not 
considered sufficient evidence. 

" Case 3. — Floyd Erwood, ranchman of Del Rio, Tex., had in his possession 
one Colt's automatic pistol, caliber 45, Government issue, an attempt having 
been made to obliterate the Grovemment marks on it. The grand jury failed 
to indict, as there was no evidence that the accused had either stol^i or pur- 
chased this pistol, the mere fact of possession not being regarded as sufficient 
evidence to indict. ♦ ♦ ♦ »♦ 

2. In the letter submitting the matter it is stated : 

" In the foregoing cases, it is deemed to be pertinent to invite the attention 
of the district commander to the fact that the grand Jury failed to take cog- 
nizance of the fact that these civilians had in their possession property of 
the United States, without authority, and in each case were enjoying the use 
of this property and were making no attempt whatever either to notify the Gov- 
ernment officials that they had this property or to return it to the Government, 
though the marks or make of the articles in question clearly indicated Govern- 
ment ownership. The clerk of the court informed me that the law on the subject 
is, that unless theft or purchase of the article of Government property can be 
shown when in the hands of civilians without authority, the Government can 
merely seize its own property. This renders the task of keeping articles of Gov- 
ernment issue, such as clothings arms, etc., out of the hands of civilians, a 
most difficult one, since he has but to state, when caught with the unauthorized 
article' that he found it, or that it was presented to hin> by some stranger, and 
all he suffers is the loss of the article in question when it is seized." 

3. With respect to case 2, section 35 of the Penal Code (35 Stat. 1088, 1095) 
provides that — 

" Whoever shall knowingly purchase or receive in pledge for any obligation 
or indebtedness from any soldier, officer, sailor or other person called into or 
employed in the military or naval service, any arihs, equipments, ammunition, 
clothes, military stores, or other public property, whether furnished to the 
soldier, sailor, officer, or person, under a clothing allowance or otherwise, such 
soldier, sailor, officer, or other person not having the lawful right to pledge or 
sell the same, shall be fined not more than five hundred dollars and imprisoned 
not more' than two years.*' 

Section 1242, Revised Statutes, provides : 

"The clothing, arms, military outfits and accoutrements fui*nished by the 
United States to any soldier shall not be sold, bartered, exchanged, pledged, 
loaned, or given away ; and the possession of any such property by any i)erson 
not a soldier or officer of the United States shall be prima facie evidence of 
such sale, barter, exchange, pledge, loan, or gift. Such property may be 
seized and taken from any person, not a soldier or officer of the United States, 
by any officer, civil or military, of the United States, and shall, thereupon, be 
delivered to any quartermaster or other officer authorized to receive the same." 

In the case under consideration Louis Castanelll had on his person one olive 
drab sweater and one olive drab shirt, both Government Issue, and was wearing 
these articles in the streets of Del Rio, thereby applying the same to his own 
use. The articles plainly indicated that they were articles of Government 
issue, the sale of which is forbidden by law and the possession of them should, 
it is believed, have been. In view of the provision of section 1242, Revised 
Statutes, above quoted, held to be prima facie evidence of the unlawful sale of 
them to the possessor, such as would justify the finding of an Indictment under 
section 35 of the Federal Penal Code. Moreover, under the law of larceny a 
finder of goods who appropriates them to his own use where there is a reason- 
able clue to ownership thereof is guilty of larceny. (See 25 Cyc. 35, 38.) In 
the case under consideration it Is understood that the articles were so marked 
as to Indicate their ownership, and the fact that Castanelll had these articles 
in his possession and was actually appropriating them to his own use should 
have. It is believed, been regarded as sufficient to warrant a presentment or 
Indictment for the larceny of the same, even on the basis of the possibility of 
the goods having been lost and having come Into the possession of Castanelll 
by finding the same. 

4. With respect to case 3, Floyd Erwood was in possession of a Colt's auto- 
matic pistol, caliber .45, Government issue, and the article not only had the 
marks thereon indicating the ovmershlp of the same, but bore evidence of an 
attempt to obliterate such marks. Here, as In the preceding case, the posses- 
sion of the article should have been regarded, in view of the provisions of 
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section 1242, Revised Statutes, as suffici^at to warrant a presentment or indict- 
ment nnder section 35 of the Penal Code, avpra. The same remarks apply as 
in the preceding case to the offense of larceny, arising out of the fact that the 
article gave a clew to its ownership and the person found in possession of the 
same failed to return it to the owner and appropriated it to his own use. Of 
course, evidence should be submitted to the grand jury, where practicable, to 
show the fact that automatic pistols are not sold by the Government ; that the 
particular pistol was issued and was found to be missing. This would be proof 
of the corpus delicU, and the possession of the article recently after the same 
was missing, under the circumstances stated, should make a prima facie case 
sufficient to justify a presentment or Indictment for the offense. 

5. In the opinion of this office the papers should be returned to the department 
commander inviting attention to these views, and with suggestion to have a com- 
petent officer confer with the United States attorney with the view to cooperating 
with him in presenting to the grand jury in cases like those under consideration, 
evidence as to the nature of the property ; the restrictions by law and regula- 
tions with regard to the disposition of the same; the fact of the issue of the 
property; the fact that the particular property has been found missing; and 
such other information as may be available in the particular case. 



COVMAND; OFFICEBS' BESEBTE COBPS: BeserTe Offieers to Exercise 
Command Appropriate to Their Bank. Calling Besenre Officer in Lower 
Grade Than That Held by Him in Besenre Corps. 

. Section 38 of the national defense act (39 Stat 166, 190), provides that while 
reserve officers are on active service, they shall exercise command appropriate 
to their grade and rank in the organization to which they may be assigned. 
Hence, a major in the reserve corps could not be called into active service and 
be assigned as assistant to a captain in the Regular. Army. A reserve officer 
may, however, with his consent, be called in a lower grade than that held by 
him in the reserve corps. 

e-301. 

War Department, J. A. G. O., April 18, 1917. — To The Adjutant General. 

1. In the within letter inquiry is made whether it would be contrary to law 
to call Maj. John G. Maher^ Quartermaster Officers* Reserve Corps, to active 
service under the provisions of section 38 of the national defense act (39 Stat 
166, 190) and assign him as assistant to Capt. George W. Winterburn, of the 
Regular Army, to the Fort Keogh remount depot 

2. Section 38 of the national defense act, after authorizing officers of the 
Officers* Reserve Corps to be ordered to active service therein described, pro- 
vides that : 

"While such reserve officers are on such service they shall, by virtue of 
their commissions as reserve officers, exercise command appropriate to their 
grade and rank in the organizations to which they may be assigned, ♦ * ♦ 
Provided, That officers so ordered to active service shall take temporary rank 
among themselves, and in their grades in the organizations to which .assigned, 
according to the dates of orders placing them on active service ;**♦»♦ 
■ Under these plain provisions of the law Maj. Maher would exercise com* 
mand appropriate to his grade and rank and would take rank in his grade ac- 
cording to the date of the order placing him on active service. Therefore, he 
could not be assigned as an assistant to an officer of tlie Regular Army of lower 
grade than that held by him under his call to active service, 

3. In the first paragraph of section 87 of the national defense act it is pro- 
vided, as to a member of the Officers* Reserve Corps, that : 

" Whenever called upon for service he shall not without his consent be so 
called in a lower grade than that held by him in said reserve corps.'* 

This language is pregnant with the affirmative that a member of the Officers* 
Reserve Corps, with his consent, may be called in a lower grade than that held 
by him in the reserve corps. Under this authority Maj. Maher, with his con- 
sent could be called in the grade of captain and could then be assigned as an 
assistant to Capt Winterburn. 
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NATIONAL DEFENSE ACT: NATIONAL OUABD: Failure of Members to 
Respond to Call of President 

Those members of the National Guard who failed to respond to the call of 
the President of March 25, 1917, are, nevertheless, subject to the laws and 
regulations governing the Kegular Army and may be punished under the Arti- 
cles of War for disobeying the orders of the President for their mobilization, 
and, if intent to abandon the Federal service is clear, also fq^ desertion. They 
may be charged with either offense, or both, and tried therefor by court-martial. 

58-132.1 

War Department, J. A. G. 0., April 19, 1917. — To The Adjutant General. 

1. Remarks and recommendation by this office are desired with reference to 
the communication, dated April 12, 1917, from the Chief of the Militia Bureau, 
in which, referring to paragraph 3, Mobilization Regulations (Special Regula- 
tions No. 55, 1917), and to the memorandum of this office, dated January 15, 
1917 (Ops. J. A. G. 68-132.1), in the case of Peter McNamee, a member of the 
Organized Militia, who failed to appear for muster in response to the President's 
call of June, 1916, the memorandum of this office expressing the view that as to 
future calls, steps should be taken for the prompt apprehension and punishment 
of those who fail to respond, but that, for reasons stated therein, action to pun- 
ish McNamee should not be taken. He recommends that the views of this office 
as expressed in said memorandum be given consideration in connection ^vith the 
recent call of certain organizations of the National Guard into service. He adds : 
** It is believed that neglect or weakness in enforcing the laws at this time will 
have a bad and far reaching effect." 

2. I concur in the recommendation of the Chief of the Militia Bureau that 
prompt action should be taken to apprehend and punish such members of the 
organizations called into the service as may have failed to respond. The recent 
call of March 25, 1917, embraced only organizations of the National Guard, and 
did not include members. of the Organized Militia who failed to qualify under the 
national defense act of June 3, 1916 (39 Stat. 166). Section 101 of that act pro- 
vides : " The National Guard when called as such into the service of the United 
States shall, from the time they are required by the terms of the call to respond 
thereto, he subject to the laws and regulations governing the Regular Army." 
Their failure to respond renders them punishable under the Articles of War 
for disobeying the orders of the President for their mobilization; and, if the 
circumstances evidence an intent to abandon the Federal service, also for de- 
sertion. They may be charged with either offense, or both, and tried therefor 
by court-martial. 



ARMT: Officers' Reserve Corps, Signal Corps Section. 

The provision contained in section 37 of the national defense act of June 3, 
1916 (39 Stat. 166, 189) that " the proportion of officers in any one section of 
the Officers* Reserve Coi^ps shall not exceed the proportion for the same grade 
in the corresponding arm, corps or department of the Regular Army," etc., does 
not prohibit commencing the organizations of these units at the top Instead of 
at the bottom, provided the unit when completed complies with the require- 
ments of the statute. 

6-301.6 

War Department, J. A. G. O., April 21, 1917.— To The Adjutant General. 

The opinion of this office is desired with reference to the construction of sec- 
tion 37 of the national defense act approved June 3, 1916 (39 Stat. 166, 189), as 
affecting the order of appointments of officers of aero squadrons and field bat- 
talions of the Signal Corps. The provision of section 37 under consideration 
reads as follows : 

" That the proportion of officers in any section of the Officers' Reserve CJorps 
shall not exceed the proportion for the same grade in the corresponding arm, 
corps, or department of the Regular Army, except that the number commissioned 
in the lowest authorized grade in any section of the Officers* Reserve Corps shall 
not be limited.*' 

It is stated that the organization of aero squadrons and field battalions of 
the Signal (Ik>rps is being delayed due to the fact that the commissions of the 
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jsenlor OJffioers^ who. have already submitted applications for eommlssioBs in 
the Signal Officers* Reserve Corps, have not been issued, as the provision in 
question has been understood to preclude the issue of commissions in the 
higher grades until the requisite number of commissions have 'been issued 
In the lower grades to give the proportion required by this statute. It is fur- 
ther stated that : " It is absolutely necessary to commence the organization of 
these units at the top instead of the bottom." 

The provision under consideration does not say that the proportion of officers 
at Qtiyone time, which would include the time of organization, shall not exceed 
the. proportion specified, but simply fixes the ratio of officers in the several 
grades authorized to be appointed. The provision should receive a reasonable 
construction, and, in the absence of express language requiring a contrary view, 
I think it may be held that the organization of any unit may be proceeded with 
in the usual manner, provided the unit when completed will not give a pro- 
portion of officers in any grade of the particular section of the Signal Corps in 
excess of the proportion prescribed in the statute. 



PBITATE PBOPEBTT: Claims for Loss of, In Military Serried. 

By the act of March 4, 1915 (38 Stat. 1062, 1077), it was provided that the act 
of March 3, 1885 (23 Stat 350), relating to the settlement of claims of officers 
and enlisted men of the Army for the loss of private property destroyed in the 
military service ''shall hereafter extend to cover loss of x>r damage to the regu- 
lation allowance of baggage of officers and enlisted men sustained in shipment 
under orders to the extent of such loss or damage over and above the amount 
recoverable from the carrier furnishing the transportation." Accordingly, the 
limitations of the earlier act ai^ly, including the provision that ** the liability 
o£ the Government under. this act shall be limited to such articles of personal 
proiiertyas the Secretary of War, in his. discretion, shall decide to be reason- 
able, useful, necessary, and proper for such officer or soldier while in quarters 
engaged in the public service in line of duty." Therefore in the preparation of 
certificates for the auditor, in cases of loss of baggage, there should be listed 
only sv|ch articles as can be properly certified under the act of March 3, 1885. 

18-461. > ' 

War Department, J. A. G. O., April 23, 1917.— To The Adjutant General. ^ 

1. In connection with a claim of -Lieut. William H. Hobson, Infantry, for the 
value of private property lost in shipment under his change of station allow- 
ance, the Quartermaster General inquires whether in such cases in preparing 
certificate for the auditor "there shall be listed all appropriate items which 
can be shipped as change of station allowance of baggage, including for exam- 
ple, civilian clothing of a claimant officer and wearing apparer of members 
of his family, or whether the items shall be limited to such articles as might 
otherwise be certified under the original law of 1885." 

2. It appears that Lieut Hobson's baggage was shipped under his change of 
station allowance from Laredo, Tex., to Galveston, Tex., and was lost in the 
hurricane at Galveston in August, 1915, while under shipment. The shipment 
consisted of various articles personal to the officer, valued at $323 and deemed 
by the board of officers which investigated the loss as " reasonable, useful, neces- 
sary, and proper for the officer to have in the public service in line of duty" 
as provided in the act of March 3, 1885 (23 Stat 350), and also included various 
articles of women's and children's clothing, etc., valued at $157.15. 

3. The act of March 4, 1915 (38 Stat. 1062, 1077), provides: 

"That the provisions of the act of March 3, 1885 (23 Stat 350), entitled *An 
act to provide for the settlement of the claims of officers and enlisted men of 
the Army for loss of priva^ property destroyed in the military service of the 
United States,* shall hereafter extend to cover loss of or damage to the regula- 
tion allowance of baggage of officers and enlisted men sustained in shipment 
under ordei*s, to the extent of such loss or damage over and above the amount 
recoverable from the carrier furnishing the transportation." 
. 4. As the provisions of the act of 1885 are by the act of March 4, 1915, eo?- 
iended to tlie loss of or damage to the regulation allowance of baggage sustained • 
in shipment under orders, the limitations of the former act necessarily apply to 
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property lost In shipment and covered by the later act Among the limitations 
in the act of 1885 is the provision that : 

"The liability of the Government under this act shall be limited to such 
articles of personal property as the Secretary of War, in his discretion shall 
decide to be reasonable, useful, necessary, and proper for such officer or soldier 
while In quarters, engaged in the public service, in the line of duty.** 

As stated by the Quartermaster General it appears to be well settled that 
under the act of 1885 reimbursement is limited to articles personal to the use 
of a claimant officer or enlisted man. This limitation has been recognized in 
recent decisions of the Comptroller of the Treasury coming under the act of 
March 4, 1915. (22 Comp. Dec. 597 ; 23 id. 213.) 

5. I am clearly of opinion that in the preparation of the certificates referred 
to by the Quartermaster General there should be listed only such articles as 
may properly be certified under the act of March 3, 1885. It is only because 
of that provision or limitation that the Secretary of War is required to make 
any certificate for the auditor in cases of the loss of property of officers and 
enlisted men. 



ABTIOLES OF WAR: STATUTE OF LIMITATIONS: Trials for Desertioiu 

The statute of limitations in the 89th article of war applies to past offenses 
with respect to which the period prescribed by the old statute had not run when 
the new statute became operative. It does not apply to other past offenses. 

26-480. 

War Department, J. A. G. O., April 26, 1917.-— To The Adjutant General. 

1. The question raised in these papers is whether or not the 89th article of 
war, whidh went into effect March 1, 1917, under the provisions of the act of 
August 29, 1916 (39 Stat. 619, 656), is appUcable to the case of Private Charles 
K. Kellner» Medical Corps, who was enlisted January 21, 1913, for seven years, 
deserted January 14, 1914, and was apprehended and returned to the military 
authorities April 6, 1917. 

2. The 39th article of war provides a limitation for desertion in time of peace 
of three years, beginning to run at the date of commission of the offense but 
excluding "the peAod of any absence of the accused from the jurisdiction of 
the United States, and also any period during which, by reason of some manifest 
impediment, the accused shall not have been amenable to military Justice.** 

Under the old 103d article of war, which is superseded by the article under 
consideration, the prescribed limitation was two years, beginning to run, how- 
ever, only at the " end of the term for which said person was mustered into 
the service.*' (26 Stat. 54.) If the new article applies to past offenses, the 
soldier can plead it in bar of trial for the offense of his desertion. If the old 
article applies the statute of limitations can not be pleaded in bar of trial. 

3. Bishop, in his work on Statutory Crimes (3d ed. sec. 263), refers to a 
statute limiting the i)eriod for prosecution of crimes as ** in the nature of grace 
to the offender,** and therefore — 

** such a statute, if in general terms, should in reason be applied by the courts 
to past offenses, the same as to future ones. This results also from the doctrine 
that the statute is to be interpreted liberally in favor of the accused. Even a 
civil statute of limitations, not within 'these special reasons. Is by a part of 
our courts held, in the language of a learned Vermont judge, to ' operate upon 
an antecedent as well as subsequent cause of action, unless by its terms it is 
restrained to the latter'; though some of the other tribunals maintain the 
contrary." 

He refers to some authorities as holding " that prima facie, criminal statutes 
of limitations do ♦ ♦ ♦ include past offenses," and other authorities to the 
effect that, prima facie, they do not. The weight of authority appears to be 
with those who hold that, prima facie, criminal statutes of limitations do in- 
clude past offenses, /d., authorities dted in notes. In section 265, id. he says : 

"Though, in general, and by the better opinion, a statute of limitations 
should be applied to past transactions, the same as to future ones, the complete 
running of a limitations statute creates a wide difference between cases which 
are barred by it, even where no rights are vested, and those which are not 
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Therefore, in reason, a new statute of limitations should not he construed as 
intended to apply to any case already harred under an old one, unlesB express 
ivorda in it reqtUre. And so are the few authorities which we have. ♦ ♦ ♦ 
Assuming the legislative pow^ to authorize criminal prosecutions for offenses 
against which the statute of limitations has fully run, the exercise of the 
power would be a step in legislation so out of the usual course that it should 
not be inferred from words equally applicable to past offenses not barrcKl And 
for this also we have Judicial authority." 

In section 266, id,, be considers the matter from the prohibition against the 
passage of ex post facto laws, and treats such statutes as *' outside of this 
sort of consideration,'* and cites authorities in support of ttie power of the 
legislature to authorize the trial of an offense with respect to whi& the statute 
of limitations had completely run at the time of its appeal. 

4. The concluding proviso of the thirty-ninth article of war provides : 

" That this article shall not have the effect to authorize the trial or punish- 
ment for any crime or offense barred by the provisions of existing law." 

I think this proviso is a recognition that the article would apply to past 
offenses, under the law as stated above, and that the proviso limits the applica- 
lon of the article to such past offenses as have ilot, at the time the statute 
becomes operative, been barred by the provisions of existing law. If, there- 
fore, there were no other provisions in the statute (act of Aug. 29, 1916, 
supra) which might be construed to lead to a different conclusion. I would 
be clearly of the opinion that the article ai^lies to past offenses with respect 
to which the prior statute had not completely run at the time the new statute 
became operative. There remains to consider, however, section 5, of the act of 
August 29, 1916, supraj which provides as follows : 

" That all offenses committed and all penalties, forfeitures, fines, or liaHUties 
Incurred prior to the taking effect of this act, under any law embraced In or 
modified, changed, or repealed by this act, may be prosecuted, punished, and 
enforced In the same manner and with the same effect as if this act had not 
been passed." 

There is nothing In the language of this provision to show that it was 
Intended to cover the time of liability to trial, and in view of the proviso to the 
thirty-ninth article of war, supra, I think it must be held that It has no appli- 
cation thereto. It enumerates penalties, forfeitures, and fines, or liabilities 
incurred prior to the taking effect of this act, and provides that they may be 
** enforced in the same manner and with the same effect as if this act had not 
been passed." Just what is intended by the word "liabilities" is not clear. 
Possibly it may mean liabilities to make good time lost ; that is, some liability 
imposed by law and not embraced by the terms ** penalties," " forfeitures," and 
" fines." I think it has reference to something of similar nature to those iH)^i- 
fied and that it would include such liability as to make good time lost. I do not 
think, however. In view of the provisions of the thirty-ninth article of war, 
$upra, that it can fairly be regarded as embracing such a liability as the lia- 
bility to trial, and, therefore, that the liability to trial for a definite, period as 
fixed by the old article of war Is not within Its provisions. Under this view I 
am of the opinion, as stated above, that the new statute of limitations applies 
to past offenses with respect to which the period prescribed by the old statute 
had not run when tlie new statute became operative. 



PAT AND ALLOlfANGES: Fuel Allowance of Enlisted Men Assigned to 
Puhlie Quarters. 

Enlisted men assigned to and occupying separate public quarters, in pur- 
suance of Army Regulations 1044, are legally entitled, under the provision of 
Army Regulations 1086, to the issuance of fuel therefor. 

72-410. 

War Department, J. A. G. O., April 28, 1917.— To The Adjutant G^^aL 
1. The question herein presented Is whether enlisted men below grade 15, when 
eccupying separate public quarters to whldb they have been assigned by proper 
authority are entitled to an allowance of fuel therefor in view of the pro- 
yisions of Army Regulations 1036 and 1044. 
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2. The statute applicable !s contained in the act of Marcli 2, 1907 (34 Stat. 
1158, 1167), and provides: 

"Heat and light actually necessary for the authorized allowance of quarters 
for qfficers and enlisted men shall be furnished at the expense of the United 
States under such regulations as the Secretary of War may prescribe." 

3. Paragraph 1036, Army Regulations, authorizes prescribed issues of fuel to 
officers and enlisted men efititled to and occupying public quarters. Paragraph 
1044 contains the following provision : 

" Enlisted men below the grade of color sergeant, paragraph 9, may be as- 
signed to separate public quarters whenever the same are available after those 
noncommissioned officers of higher grades have been accommodated and when 
the conditions of service appear to the commanding officer to warrant such 
assignment." 

Thus the latter regulation authorizes the assignment of enlisted men below 
the grade of color sergeant to separate public quarters, under certain prescribed 
conditions. When such enlisted men are so assigned to and occupy separate 
public quarters they are " entitled to and occupying public quarters " wlthln^ the 
meaning of paragraph 1036, Army Regulations, authorizing the issuance of fuel 
therefor. 



ENLISTMENT: NATIONAL GUARD: Continuation in Aetlve Serriee Bor- 
ing Entire Enlistment Period. 

Enlistment in the National Guard is for a period of six years, the first three 
years of which shall be in an active organization and the remaining three years 
in the National Guard Reserve. Under a proviso of section 69 of the national 
defense act <39 Stat. 166, 200), ah enlisted man in the National Guard may 
continue in active service during the whole of an enlistment period and niay 
legally receive active-service pay during the entire enlistment period if con- 
tinued on active duty. 

, ■ • 

68-;700. 

War Department, J. A. G. O., April 28, 1917.— To The Adjutant General. 

1. In the within letter the commanding officer of the sanitary detachment of 
the Third Missouri National Guard states that through a misinterpretation of 
the regulations governing the National Guard Reserve, Sergt. Joseph Dillon, of 
that organization, has been continued in active service after the expiration of 
his active enlistment, November 20, 1916, and requests that he be continued in 
active service and allowed pay for the time already served. 

2. Section 69 of the national defense act (39 Stat. 166, 200) prescribes that 
the period of enlistment in the National Guard shall be for six years, the first 
three years of which shall be in an active organization and the remaining three 
years in the National Guard Resen^e, and contains a proviso — 

" That in the National Guard the privilege of continuing in active service 
during the whole of an enlistment period ♦ ♦ ♦ shall not be denied by 
reason of anything contained In this act." 

While the term of enlistment prescribed would seem to involve an automatic 
passing to the reserve at the expiration of the active period of the enlistment, 
no such deduction can, in view of the proviso quoted, be held to interfere with the 
soldier's privilege of continuing in the active service. It appears fi*om these 
papers that the soldier desired to continue in the active service and actually ^id 
so, although a formal application to so continue, prescribed by regulations 
(Form 98, War Department, Militia Bureau), was not made. The regulations 
of the Militia Bureau also require a fonnal act of furlough or transfer from tlie 
active organization to the reserve. (Paragraph 71 of circular 21, Militia Bureau, 
dated November 3, 1916.) Since the act of furloughing the soldier to the re- 
serve has not been performed as contemplated by the regulations, he may 
properly be regarded, I think, as having been continued in active service, his 
service In that capacity having been accepted by proper authority. 

3. I see no reason, therefore, why Sergt. Dillon should not be continued in 
the active service and paid for the active service he has rendered since the ex- 
piration of the active period of his enlistment. 
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BISCHABGE: EnlistmeHt Under Assamed Name. 

A soldier who served under an assumed name in one enlistment during the 
Philippine insurrection and was honorably discharged therefrom, but was 
dishonorably discharged from a subsequent enlistment, is, upon his request, 
entitled to a discharge under his true name froia his first enlistment. 

28-521. 

War Department, J. A. G. O., April 28, 1917.— To The Adjutant General. 

1. These papers present the question whether the fact that Joseph Mejair 
McAleer, who served in Company B, Forty-second United States Volunteer 
Infantry, from October 25, 18§9, to June 27, 1901, under the name of Joseph 
M. Mejair, and received an honorable discharge therefrom, is precluded from 
having a discharge from that enlistment issued to him under his true name, in 
accordance with the provisions of the act of June 25, 1910 (36 Stat. 824), by 
reason of the fact that he was subsequently dishonorably discharged from an 
enlistment entered into July 1, 1901, under the name of Joseph M. Mejair. 

2. The act of June 25, 1910, is superseded by the act of August 22, 1912 (37 
Stat. 324), prescribfhg: 

"That the Secretary of War and the Secretary of the Navy be, and they 
are hereby, authorized and required to issue certificates of discharge or orders 
of acceptance of resignation, upon application and proof of identity, in the 
true name of such persons as enlisted or served under assumed names, while 
minors or otherwise, in the Army or Navy during any war between the United 
States and any other nation or people and were honorably discharged therefrom." 

3. This statute is mandatory and is applicable to the cases of all soldiers 
who served under assumed names during tiie Philippine insurrection and were 
honorably discharged. Since the mandate of the statute involves only enlist- 
ments during war it can not be affected by any conduct of the soldier subse- 
quent to a discharge from such an enlistment. The character of the separation 
of the soldier from the service after a subsequent enlistment is a distinct matter 
which does not affect the duty of the Secretary of War with respect to a 
pnevious enlistment from which the soldier has been honorably discharged, and 
to which the statute applies without qualification. 

' 4. I am therefore of the opinion that the soldier to whom these papers relate 
is not precluded by his dishonorable discharge from a subsequent enlistment 
from having an honorable discharge from his enlistment in the Forty-second 
United States Volunteer Infantry issued to him in his true name. 



ARMT: Officers' Beserve Corps, Signal Corps Section. 

In organizing the OflBcers* Reserve CJorps, the organization of the units of the 
respective sections of the Signal Corps may be proceeded with In the usual 
manner, provided the units, when complete, will not give a proportion of officers 
in any grade of the particular section of the Signal Corps in excess of the 
proportion prescribed In section 37 of the national defense act of June 3, 1916 
(39 Stat. 166, 189). The proportion indicated by the statute must be main- 
tained In the particular section of the Signal Orps as a whole, but need not 
be maintained in a particular unit of that section unless the departure from 
the proportion In that unit would render the composition of the whole section 
such as to violate the rule. 

6-301.6. 

War Department, J. A. G. O., April 28, 1917.— To The Adjutant General. 

In the opinion of this office, dated April 21, 1917 (Ops. J. A. G. ante, p. 18), It 
was held that the provision of section 37 of the national defense act of June 3, 
1916 (39 Stat. 166,189), "That the proportion of officers In any section of the 
Officers* Reserve Corps shall not exceed the proportion for the same grade in 
the corresponding arm, corps, or department of the Regular Army, except that 
the number commissioned in the Towest authorized grade in any section of the 
Officers' Reserve Corps shall not be limited," should not be construed as pre- 
cluding the organization of any unit in the usual manner, that is, from the top, 
" profDided the unit^ when completed, will not give a proportion of offlcera in any 
grade of the particular section of the 8ignal Corps in excess of the proportion 
prescribed in the statute" 

It is now pointed out that the prescribed organizations of aerial squadrons 
and telegraph battalions of the Signal Corps, as fixed by the organization tables» 

87243°— 19 3 
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does not correspond with the proporticm In the respective section^ of the Sig- 
nal Corps, that is, that the completed organization of the respective unit does 
hot contain the nnmher of officers of the lower grades to give the prescribed 
number for the higher grades. The further opinion of thid ot&ce is, therefore, 
desired "as to whether or^not the department would be justified In commis- 
sioning the reserve officers in the grades of major and captain to the number 
required for those units, in which the proportion of officers required does not 
correspond to the proportion fix^ in the statute, on the assumption that sub- 
sequent appointments will be made to those grades deficient so as to bring the 
number in them up to the established proportion." 

In the opinion of this office, the proportion indicated by the statute must be 
maintained in the particular section of the Signal Corps as a whole, but need 
not be maintained in a particular unit of that section unless the departure 
from the proportion In that unit would render the cctmppsitlon of the whole 
section such as to violate the rule. T'herefore, a unit mav have a dispropor- 
tionate number of majors or captains if the section of which it is a part and 
which corresponds to the corresponding section of the Signal Corps proper 
will have, including that unit when completed, the proper proportion. I am 
therefore of the opinion that in the organization of each unit from the top. In 
the usual manner, the number of officers in the higher grades can not exceed 
the number authorized, considering the particular section of the Signal Corps 
as a whole when the units being organized are completed in accordance with 
the organization tables. It can not be assumed, in proceeding with the organiza- 
tion of a particular unit, that officers will be appointed In the lower grades 
In the organization of the unit, except in accordance with the organization 
tables for the same. 



ABTIGLES OF WAR 107 : Making eood Time Lost hj Soldier Absent Witk- 
ont Leave or in Desertion. 

The one hundred and seventh article of war, being a reenactment of existing 
legislation on the subject of making good time lost by enlist^ men, with the 
added provision that it applies to all existing enlistments, does not require the 
mailing good of any time lost prior to March 1, 1917, which was not required by 
the old law to be made good, but does require all time lost on and after Aiarch 
1, 1917, due to the causes mentioned in the one hundred and seventh article of 
war, to be made good, regardless of the date of enlistment ; in other words, the 
new law differs from the old in that while the old law was held not to operate 
upon enlistments entered into prior to the enactment of such law,, the new 
article of war, in addition to requiring fulfillment of all past obligations in- 
curred under the old law, applies to all time lost in future, commencing March 
1, 1917, due to the causes mentioned in the article, in all aillstments. 

S4-052. " 

War Department, J. A. G. C, April 30, 1917.— To The Adjutant General. 

1. The opinion of this office is requested as to what date the enlistment of 
Private Domlnlck McDermott, now a reservist, will expire. This soldier en- 
listed March 13, 1913, and was furloughed to the Reserve October 17, 1916, or 
219 days past the three year active service period. Of this overtime, 112 days 
Is explained as due to absence without leave and which the soldier was re- 
quired to make good in accordance with the provisions of the act of May 11, 
1908 (35 Stat. 106, 109), as reenacted in the act of April 27, 1914 (38 Stat. 351, 
354). The remaining 107 days Is not explained In the papers. Presumably dur- 
ing this time the soldier was held In confinement awaiting trial and result of 
trial for his absence without leave. If such was the case, there was no authority 
for requiring him to make good such time, before being furloughed to the Army 
Ileserve, It being the settled construction of that part of the act of April 27, 1914, 
relating to absences due to misconduct, confinement, etc., that it did not apply 
to enlistments existing prior to the date of the act, but applied only to enlist- 
ments entered into on and after April 27, 1914. 

2. It remains to be considered whether this case is affected by the new one 
hundred and seventh article of war. This article is a reenactment of rate 'exist- 
ing legislation on the subject of making good time lost by enlisted m^, em- 
braced In the acts of 1908 and 1914. The new article broadens the effect of 
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the act of April 27, 1914, Izi that it expressly applies to existing enlistments. 
It operates upon enlistments entered into prior to April 27, 1914, and as to 
which the act of that date was held not to apply. Therefore time lost in all 
enlistments existing on March 1", 1917, the date the new article became effective, 
due to the causes mentioned, is* required to be made good. I think, however, 
that upon established rales of statutory construction this should be given a 
prospective operation. The one hundred and seventh article of war may be 
safely given reasonable effect by withholding from its operation all absences 
occurring prior to March 1, 1917, which were not required to be mctde good 
under the old law, and all such absences occurring on or after March 1, 1917, 
resulting from conduct prior to that date, which was not so penalized at the 
time such conduct was committed. In other words, in my opinion, the new 
article should be held to operate upon conduct, just as it was held that the 
prior statutes operated, the difference being that the new article operates upon 
all future misconduct of the character mentioned therein as well as requires 
fulfillment of an liabilities already incurred to make good time lost. 

3. In accordance with the above stated views if Private McDermott*s absence 
of 107 days referred to was due to any cause other than absence without 
leave his enlistment would be due to expire 112 days after the expiration of his 
sev^i-year enlistment period. 



CONTRACT: Correction of Obvions Error in Bid After Opening of Bids. 

The bid of the lowest bidder, amended by letter submitted following the 
opening of bids, may be legally accepted when it is apparent that a mis- 
take was made in the original bid ^nd that the bid, as amended, is still 
lower than the next higher bid. 

7^-240. 

War Departm^it, J. A. G. 0., May 7, 1917.— To The Adjutant General. 

1. The views of this office are desired with reference to the legality of accept- 
ing the bid of Arnold & Wetherbee, as amended by their lett^* of April 16» 
1^17, for installing electric lighting system and electrically operated pumps at 
Fort Reno Remount Depot, Okla. It is stated that the original proposal of 
this firm was in the sum of $9,964 ; that the amount was so much lower than 
the other bids as to indicate a mistake and that upon Inquiry by telephone the 
representative of the firm stated that their figures on the transmission line 
were In error. Accordingly opportunity was given the firm to correct its bid, 
and this was done by letter of April 16, 1917, In which It was stated that the 
" factory took off our totals wrong on the transmission line," the total of the 
corrected bid being $15,265.20. It Is stated that the amended bid of this firm 
is reasonable and is $3,834.80 lower than the next higher bid. 

2. Assuming, as "understood, that the Quartermaster General is satisfied that 
the error occurred as stated, I see no legal objection to accepting the bid 
as corrected by letter of April 16, 1917. Such action is in accordance with 
precedents cited in the digest of opinions of this office, edition of 1912, pages 
330 and 331. 



ABM¥: Delegation by Secretary of War of Authority to Act on Reports 
of Surrey. 

It was proposed to delegate to the commanding general, Hawaiian Depart- 
ment, authority to act for the Secretary of War on reports of survey for the 
Territory of Hawaii. The statute clearly confers upon the Secretary of War 
a discretionary or judicial authority, not a ministerial one, and it is a well- 
settled rule of law that such authority can not be delegated, 

5S-314. 

War Department, J. A. G. C, May 8, 1917.— To The Adjutant General. 

1. The remarks of this office are desired with reference to the request of 
the fjh\e£ of the Militia Bureau, May 3, 1917, that a letter be sent to the com- 
mand\fig\general, Hawaiian Department, in substance as follows: 
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** In order to facilitate action on property accounts the Secretary of War 
delegates to you authority to act for him on reports of survey submitted by the 
military authorities of the Territory of Hawaii in accordance with the provi- 
sions of section 87, act of June 3, 1916." (39 Stat 166, 204.) 

2. The statute referred to provides for the examination of property Issued 
to the National Guard, and which shall have been lost, damaged, or destroyed, 
or become unserviceable or unsuitable, by a disinterested surveying officer of 
the Regular Army or the National Guard, detailed by the Secretary of War, 
and for forwarding the report " to the Secretary of War, or to such officer 
as he shall designate to receive such reports." It is provided that — 

" If it shall appear to the Secretary of War from the record of survey that 
the property was lost, damaged, or destroyed through unavoidable causes, he 
is hereby authorized to relieve the State or Territory or the District of 
Columbia from further accountability therefor." 

If damaged through negligence, however, the money value of the property is 
to be charged to the State, etc., ** to be paid from State, Territory, or District 
funds, or any funds other than Federal" I think it is clear that tJie statute 
confers upon the Secretary of War a discretionary or Judicial authority, and 
not a ministerial one, and that, within well settled rules of law, such authority 
can not be delegated as here proposed. I think the action should be limited, 
therefore, to providing for the examination of such report by the department 
commander, the same to be forwarded to the War Department with his recom- 
mendation for final action. 



PAT AND ALLOWANCES: Heat and Light Allowances for Army Field 
Clerks. 

Field clerks are not entitled to fuel and light allowances in public quarters 
in view of the Comptroller's decision of March 9, 1917 (23 CJomp. Dec. 508). 
The facts set forth in the Comptroller's decision do not warrant the conclusion 
that Army field clerks are entitled to the allowances of a second lieutenant. 

6-135. 

War Department, J. A. G. O., May 14, 1917.— To The Adjutant General. > 

1. Returned. This office has very carefully reconsidered the question whethier 
field clerks are entitled to fuel and light allowances in public quarters, and I 
regret to say that I find in the Comptroller's decision of March 9, 1917 (23 
Comp. Dec. 508), referred to by Mr. G. W. Cooke, field clerk, Quartermaster 
Corps, nothing to warrant changing the views of this office on the subject 
(Bui. No. 15, W. D. 1917, p. 5.) 

2. In his decision of March 9, the Comptroller held that the provision of 
section 9 of the act of June 3, 1916 (39 Stat. 166, 170),uglving pay clerks, 
Quartermaster C!orps, the rank, pay, and allowances of ^e second lieutenant, 
operated to give the pay clerks of the Marine Corps the pay and allowances 
of a second lieutenant of the Army. The reasons therefor will not, in my 
opinion, support Mr. Cooke's view that the same decision will warrant the 
conclusion that field clerks of the Army are entitled to the allowances of 
a second lieutenant. The act of June 24, 1910 (36 Stat, 605, 625), provided 
that the clerks to assistant paymasters in the Marine Corps " shall receive 
the same pay, allowances, and other benefits as are now or may Jiereafter 
be provided for paymasters' clerks of corresponding length of service in 
the United States Army ; " while the act of August 29, 1916 (39 Stat. 619, 
625), establishing the positions of field clerk, provides that such clerks having 
the requisite service as therein prescribed " shall receive the same allowances, 
except retirement, as heretofore allowed by law to pay clerks. Quartermaster 
Corps." Inasmuch as it had been the decision of the department theretofore that 
pay clerks. Quartermaster Corps, were not entitled under the law to fuel and 
light in kind (Bui. No. 5, W. D. 1915, p. 5; Bui. No. 21, W. D. 1915, p. 7), it 
follows that field clerks are not entitled to such allowances, according to those 
decisions, no provision having been made for them by law in the meantime. 

.\r ■ 
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WAR: PRISONERS OF WAR: Rlgrht to Food Supplies and Farnitnre 
Taken from Captured Tessel; Making and Selling Toys for Benefit of 
German Red Cross. 

The proper application of paragraph 64 of the Rules of Land Warfare is that 
captured supplies should be used by the Government for the subsistence and 
care of prisoners and not that such captured supplies should be turned over 
to the prisoners. 

Since the furniture and kitchen utensils pertain to the ship itself, and are 
not private property of the prisoners, the Government is under no obligation 
to deliver them to the captive crew. 

Prisoners of war may properly be permitted to make and sell toys, buj: the 
proceeds thereof must be regarded as wages and treated in the manner pre- 
scribed therefor. Tbe support of the German Red Cross would furnish aid 
and comfort to that Government, an enemy of the United States. 

99-202. 

War Department, J. A. G. O., May 15, 1917.— To The Adjutant General. 

1. It appears from the within papers that the commanding officer of the 
Kronprinz Wilhehn has asked (1) that there be shipped to the prisoners of 
war at Fort Oglethorpe certain provisions which were stored on the Prinz 
Eitel Friedrich and the Kronprinz Wilhelm, and also that a number of articles 
desirable for the equipment of the barracks in which the prisoners belonging 
to those two ships are now quartered be obtained from the inventory of those 
two ships and transmitted to the places where the prisoners are confined. These 
articles include tables, tableware, cooking utensils, benches, wood, presumably 
lumber, lockers, and two coils of old rope; (2) whether prisoners of war may 
make toys and sell them for the benefit of the German Red Cross. 

2. As to question (1), it is the understanding of this office that the Prinz 
Eitel Friedrich and the Kronprinz Wilhelm have been seized by the United 
States and are now In the status of captured vessels of war. Provisions cap- 
tured with such vessels become the property of the United States, and the pur- 
poses to which they may be applied are entirely discretionary in the United 
States. It is provided by paragraph 64 of the Rules of Land Warfare that: 

" Prisoners are only entitled to what is ordinarily used in the captor's coun- 
try, but due allowances should, if possible, be made for differences of habits, 
aiid captured supplies should be used if they are available." 

fhe correct application of this rule is, I think, that captured supplies should 
be used by the Government for the subsistence and care of prisoners and not 
that captured supplies should be turned over to the prisoners. I am, therefore, 
of the opinion that the provisions taken from the two ships mentioned should 
be devoted to the subsistence of prisoners from those ships, but should be turned 
over to the quartermaster charged with subsisting the prisoners and not to the 
prisoners themselves. 

Concerning the furniture and utensils desired which it Is requested be taken 
from the two ships for the equipment of the barracks in which the prisoners 
are accommodated, it is inferred from their character, as shown by list appended 
to the letter of the commanding officer of the Prinz Eitel Friedrich, dated April 
18, 1917, that these articles properly pertain to the ship itself and are not the 
private property of the prisoners. For the proper equipment of the ship it 
would in all probability be necessary to replace the articles. Clearly the pro- 
vision of paragraph 3 of article 4 of the Rules of Land Warfare, appended to 
Hague Convention IV, of October 18, 1907, and published In paragraph 52 
of the Rules of Land Warfare, 1914, reading, "All their personal belongings, 
except arms, horses, and military papers remain their property," does not 
refer to any such property as is asked for by the commanding officer of the 
Prinz Eitel Friedrich, It is stated in paragraph 54 of the Rules of Land 
Warfare, 1914, that "This rule does not compel the captor to be responsible 
for- such personal belongings of prisoners as they are unable to transport with 
them." I am therefore of the opinion that the Government is under no obliga- 
tion to grant this request. 

3. The question whether prisoners may be permitted to make and sell toys 
for the benefit of the German Red Cross presented by question (2), supra, must, 
in my opinion, be answered in the negative. It is provided in article 6 of 
the Rules of Land Warfare, appended to Hague Convention IV, of October 18, 
1907, that *' the wages of the prisoners shall go toward improving their position, 



28 OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 

and the balance shall be paid them on their release, after deducting the cost of 
their maintenance.** 

I find nothing in any of the conventions to which the United States is a 
party which would impose upon the United States a duty to permit prisoners 
to aid any institution connected with or serving an enemy of the United States 
in any capacity. The rule just quoted negatives any such theory and plainly 
contemplates that all earnings of prisoners shall be retained In the captor 
country until the termination of the w^ar. It is stated in paragraph 06 of the 
Rules of Land Warfare, 1914, that the practice is against retaining the excess 
of money earned by prisoners over that paid for purchasing comforts and 
small luxuries, but I am of opinion this relates to permitting prisoners them- 
selves to receive and expend a part of their earnings and does not countenance 
the sending of money to their home Government or institutions connected tliere- 
with by the prisoners of war. The support of the German Red Cross would 
furnish aid and comfort to that Government, an enemy of the United States, 
and if given by any person owing allegiance to the United States would come 
within the definition d>t treason and be saved from the condemnation appro- 
priate to treason only by advanced sentiment of modern humanitarianism. I 
am therefore of the opinion that while prisoners of war may properly be 
permitted to make and sell toys, the proceeds thereof must be regarded as 
wages and treated in the same manner. 



BANK: Belatire Bank of Officers Transferred to Another Arm of the 
Service, 

Oflicers transferred to another arm of the service under section 25 of the 
national defense act (39 Stat. 166, 183), must take the relative rank which 
they had when the vacancies to which they are transferred occurred. The 
purpose of the fifth proviso thereof is to prevent inequalities in promotion 
between arms and not individuals and to authorize the transfer of officers 
from one arm to another to obtain this result. 

82—200 

War Department, J. A, G, 6., Dilay 23, 1917.— To the Chief of Staff. 

1. In the within letter and the fourth indorsement thereon Capt. H. A. 
Drum, Infantry, presents the question whether an ofllcer who has transferred 
to another arm under the provisions of section 25 of the national defense act 
(39 Stat. 166, 183) will be given a place on the lineal list of that arm deter- 
mined by his relative rank on the passage of the bill, that is, June 3, 1916, or a 
place determined by his relative rank at the date of the actual transfer. He 
argues that if transfers are to be based on increments a premium will be placed 
on transfers made in preceding increments, and thus violate the object of the 
law ; that is, to lessen inequalities in promotion. He says that he was deterred 
from seeking transfer upon the first increment through a failure of authorities 
in the department in which he was serving to inform him that constructive dates 
of transfer would be given to officers transferred to vacancies created by the 
first increment. He has since applied for and qualified for transfer. 

2. Capt. Drum errs in his conception of the purpose of the fiifth proviso of 
section 25 of the national defense act, which is therein stated to be as follows : 

" That for the purpose of lessening as much as possible Inequalities of pro- 
motion due to the increase in the number of officers of the line of the Army 
under the provisions of this act, any vacancies created or caused by this act in 
commissioned grades below that of lieutenant colonel in any arm of said line 
may, in the discretion of the President and under such regulations as he may 
prescribe in furtherance of the purpose stated in this proviso, be filled by the 
promotion or transfer without promotion of officers of other branches of the 
line of the Army ; * ♦ ♦." 

The purpose of the proviso is limited to lessening inequalities of promotion 
due to the increase in the number of officers of the line of the Army under the 
provisions of the national defense act. The only inequalities of promotion 
which could result from the addition of officers would be inequalities between 
arms and not Inequalities between individuals within either of the ar^^ The 
purpose of the statute, therefore, is to authorize transfer from the arni .receiv- 
ing the smaller increase to the arm receiving the larger increase, thus Increas- 
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Ing the promotion in one arm and at the same time decreasing it In the other, 
and so producing an equality or a nearer approach tl;iereto. Therefore the 
statute does not address itself to equalizing or benefiting the persons trans- 
ferred. Equity dictates, however, that the regulations made by the President 
for such transfer shall do equity to officers transferred. This has been done 
by prescribing that the officer transferred shall retain his relative rank at the 
date of the transfer. 

3. Capt. Drum contends that the transfers should be made with the whole 
addition authorized by the national defense act in view rather than by incre- 
ments. The Increases authorized by the national defense act were by the act 
itself divided into increments, and it is but a logical conclusion that each incre- 
ment should constitute a separate and distinct addition to the Regular Army. 
When the first increment was added certain vacancies which were thereby 
caused or created on July 1, 1916, were reserved for officers who were to be 
transferred when their eligibility should be determined. There was, therefore, 
nothing in the way of assigning to those officers when transferred constructive 
dates of transfer corrre^onding with the vacancies which existed on the dates 
constmctively adopted and were reserved for those officera All vacancies to 
which transfers might be made which were created or caused by the first Incre- 
ment have now been filled and there are, therefore, no vacancies created or 
caused by that Increment to which the transfer of an officer can relate back in 
fixing a constructive date of transfer. 

4. It is therefore plain, I think, that officers now transferred to another arm 
under the proviso quoted must take the relative rank which they had when the 
vacancies to which they are transferred occurred, there being no authority of 
law for disturbing, in order to benefit officers transferred to vacancies created 
by other increments, the relative rank established by the completion of the 
first increment. A disturbance of the relative rank established by the comple- 
tion of the first increment would not lessen the inequalities of promotion due 
to the increase in the number of officers of the line of the Army as defined 
above, and therefore would not come within the purpose or authority of the 
national defense act 



ENLISTMENT: Beenlistment Daring the Emergency. 

A j^rgeant, first class. Quartermaster CJorpe, may not be permitted to reen- 
lisf for general recruiting service upon what would normally be the termina- 
tion of his term of active service under his present enlistment, June 29, 1917, 
because by section 7 of the selective draft act of May 18, 1917 (40 Stat 76, 81), 
all enlistments continue in force during the emergency unless sooner discharged. 
He may, however, be transferred to the general recruiting service if such action 
Is deemed advisable. 

28—240. 

War Department, J. A. G. O., May 26, 1917— To The Adjutant GeneraL 

1. In the within letter James W. Earles, sergeant, first class, Quartermaster 
Corps, has asked permission to reenlist for general recruiting service upon the 
termination of his term of active service under his present enlistment, on 
June 29, 1917. The letter has been referred to this office for opinion whether, 
in view of the provisions In section 7 of the selective draft act, approved May 
18, 1917 (40 Stat 76, 81), that— 

'*A11 enlistments, including those In the Regular Army Reserve^ which are In 
force on the date of the approval of this act and which would terminate during 
the emergency shall continue in force during the emergency unless sooner dis- 
charged ; but nothing herein contained shall be construed to shorten the period 
of any existing enlistment." 

Sergt. Earles may be permitted to reenlist at the expiration of the term of 
active service under his present enlistment. 

2. The language of the statute quoted is plain, and directs. In effect, that no 
discharges from existing enlistments shall be given, except, of course, that 
undei* hfg inherent authority the Secretary of War may discharge soldiers in 
the iifteinest of the United States. Should Sergt Earles be permitted to reenlist 
for recffufting service, it would be necessary to discharge him from his existing 
enlistment I am, therefore, of the opinion that the question presented must be 
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answered in the negative. Sergt. Earles may, of course, be transferred to the 
general recruiting service if such action is deemed advisable. 



ENLISTED BESEBYE COBPS: Bailway Engineer Begiments, Organiza- 
tion of. 

Section 55 of the national defense act (39 Stat. 166, 196), which provides for 
the ordering to active service of the Enlisted Reserve Corps, contains no author- 
ity for the formation of organizations and the creation of oflftcers but contem- 
plates the use of the members thereof with existing organizations of the Regular 
Army. The authority contained in sections 1 and 8 of the selective draft act 
(40 Stat. 76, 81) to appoint general ofllcers and line and staff officers is limited 
to oflacers necessary for the forces thereby created, and is not applicable to 
brigades composed of regiments of such reserves. The President may, however, 
authorize the reenlistment of the men already enlisted for the Engineer Reserve 
regiments under the provision contained in section 2 of said selective draft act, 
for the organization of special and technical troops, and he may then officer 
them, organize them into brigades, and appoint brigade commanders, under the 
authority of section 8 of said act 

May 26, 1917. 

6-302.1 

[Memorandum for the Chief of Staff.] 

Subject: Promotion of lieutenant colonels of Engineers to be colonels and 
assignment to Railway Engineer regiments. 

1. It is understood that the nine regiments of Reserve Engineers, to whteh 
the accompanying letter of the Chief of Engineers and the memorandum of The 
Adjutant General relate, are composed of members of the Enlisted Reserve, and 
were enlisted prior to the approval of tlie act of May 18, 1917, (40 Stat. 76). 

2. The law governing the use of the Enlisted Reserve is contained in the 
tenth paragraph of section 55 of the national defense act of June 3, 1916 (30 
Stat. 166, 196), and reads as follows: 

•• In time of actual or threatened hostilities the President may order tJ%e 
Enlisted Reserve Corps, in such numbers and at such times as may be con- 
sidered necessary, to active service with the Regular Army, and while on such 
service members of said corps shall exercise command appropriate to their 
several grades and rank in the organizations to which they shall be assigned, 
and shall be entitled to the pay and allowances of the corresponding grades in 
the Regular Army, with increase of pay for length of service as now allowed 
by law *or the Regular Army : Provided, That upon a call by the President for 
a volunteer force the members of the Enlisted Reserve Corps may be mustered 
into the service of the United States as volunteers for d»ty with the Army in 
the grades held by them in the said corps, and shall be entitled to the pay and 
allowances of the corresponding grades in the Regular Army, with increase of 
pay for length of service, as now provided by law for the Regular Army." 

This provision of law contains no authority for the formation of organiza- 
tions, but plainly contemplates the use of the members of the enlisted reserves 
with existing organizations of the Regular Army. The provision relating to a 
call by the President for a volunteer force has no bearing upon the case now 
presented since the President has issued no such call, but even in the event of 
the enlisted reserve being mustered in as volunteers there is no authority 
contained in the national defense act for their organization into indepedent 
units or for creating any offices by reason of their muster in. I find no authority 
of statute for creating offices by embodying members of the enlisted reserve in 
organizations. 

3. The authority of the act to increase temporarily the Military Establish- 
ment of the United States, approved May 18, 1917 (40 Stat, 76, 81), to appoint 
general officers is found in section 8 of that act and is there limited to " such 
general officers of appropriate grades as may be necessary for duty with 
brigades, divisions, and higher units in which the forces provided loar herein 
may be organized by the President, and general officers of appropriate* ferade 
for the several Coast Artillery districts." 

Brigades composed of these regiments of Engineer reserves would not be 
brigades composed of forces provided for by the act of May 18, 1917, and there- 
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fore the authority found In section 8 of that act Is not applicable to such 
brigades. 

4. The authority to appoint officers conferred by the third paragraph of 
section 1 of the act of May 18, 1917, swpra, is limited to " officers, line and staff, 
for said force and for organizations of the other forces hereby authorized, or 
by combining organizations of said other forces. * * *." 

These Engineer Reserve regiments do not come within the category of forces 
for which the President is thus authorized to provide officers. 

5. There is a provision in section 2 of the act of May 18, 1917, reading : 

" That the President is authorized to raise and maintain by voluntary enlist- 
ment or draft, as herein provided, special and technical troops as he may deem 
necessary, and to embody them into organizations and to officer them as pro- 
vided in the third paragraph of section 1 and section 9 of this act. Organiza- 
tions of the forces herein provided for, except the Regular Army and the 
divisions authorized in the seventh paragraph of section 1, shall, as far as the 
interests of the service permit, be composed of men who come, and to officers 
who are appointed from, the same State or locality." 

While the forces under consideration were not raised under the provisions of 
this proviso, it will be permissible, I think, for the President to authorize the 
raising of forces under this proviso and the reenlistment therein of the men 
already enlisted for the Engineer Reserve regiments; and then proceed under 
the authority of the proviso to officer them, to organize them into brigades, 
and to appoint brigade commanders under the provisions of section 8 of the 
act of May 18, 1917. 



GOYEBNMENT PBIXTING: APPSOPBIATIONS: Printingr and BindinsT 
by Commercial Establishments in Time of War. 

The provision In the Army appropriations act of May 12, 1917 (40 Stat 40, 
74, 75), that dn time of actual hostilities the Secretary of War may procure 
from commercial or other printing establishments such printing and binding 
as may be required for the use of the Army to be paid from available appro- 
plWatlons, makes exceptions to the restrictions imposed by section 87 of the 
printing and Ending act of January 12, 1895 (28 Stat. 601, 622), and section 2 
bf the act of June 30, 1906 (34 Stat. 697, 762), but such provision does not 
oi)erate to mafce available the War Department's allotment at the Government 
Printing Office for the procurement of printing by the department under con- 
tracts with commercial printing establishments. 

5-113. 

War Department, J. A. G. O., May 28, 1917.— To the Secretary of War. 

1. The question herein presented involves a construction of the following 
provision relating to printing contained In the Army appropriation act, ap- 
proved May 12, 1917 (40 Stat. 40, 74, 75) : 

" Provided further, That section eighty-seven of the printing and binding act, 
approved January twelfth, eighteen hundred and ninety-five (volume twenty- 
eight, Revised Statutes [Statutes at Large], ^age six hundred and twenty-two), 
and section two of the act, approved June thirtieth, nineteen hundred and six 
(volume thirty-four, Revised Statutes [Statutes at Large], page seven hundred 
and sixty-two), are hereby amended as follows: 

" * That in time of actual hostilities the Secretary of War may procure from 
commercial or other printing establishments, by contract or open-market pur- 
chase, such printing and binding as may be required for the use of the Army 
and also for the National Guard of the several States and Territories and of 
the District of Columbia or other military forces while in the military service 
of the United States or about to be called into said service, payment for such 
printing and binding to be made from available appropriations.* " 

2. The statutes, which the above provision amends, are : 

" Sec. 87. All printing, binding, and blank books for the Senate or House of 
Represeiltatives and for the Executive and Judicial Departments shall be done 
at tii€&i>ovemment Printing Office, except in cases otherwise provided by law." 
(28 Stat. 601, 622.) 

" Sec. 2. Hereafter there shall be submitted in the regular annual estimates 
to (Congress under and as a part of the expenses for 'printing and binding,* 
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estimates for all printing and binding required by each of the executive depart- 
ments, their bureaus, and offices, and other Government establishments at 
Washington, District of Columbia, for each fiscal year; and after the fiscal 
year nineteen hundred and seven no appropriations other than those made 
specifically and solely for printing and binding shall be used for such purposes 
in any executive department, or other Government establishment in the District 
of Columbia: Provided, That nothing in this section shall apply to stamped 
envelopes, or envelopes and articles of stationery other than letterheads and 
note heads, printed in the course of manufacture." (34 Stat. 697, 762.) 

Tlie effect of the amendment is to make exceptions to the restrictions im- 
posed by the two former statutes; that is,^ section 87 of the printing act of 
1895 requires that all printing, binding, etc.,' therein indicated shall be done at 
the Government Printing Office, except as otherwise provided by law. The new 
provision amends this by authorizing that printing and binding may be ob- 
tained elsewhere than at the Government Printing Office for the purposes and 
under circumstances described in the act. The act of June 30, 1906, is amended 
by removing the restriction that " No appropriations other than those made 
specifically and solely for printing and binding shall be used for such purposes 
in any executive department or other Government establishment in the District 
of Columbia " (40 Stat. 40, 75) so that under the circumstances mentioned in 
the new act, "available appropriations" may be used for the procurement of 
printing and binding from commercial or other printing establishments, regard- 
less of a specific appropriation therefor. 

3. The War Department's allotment at the Government Printing Office is not 
a War Department appropriation. It is included in the aggregate appn^rla- 
tion for the Government Printing Office, in connection with which it is provided 
that— 

" from the said sunl printing and binding sfmll be done by the Public Printer 
to the amounts following, respectively, namely : * * * for the War Depart- 
ment, $225,000." (39 Stat. 262, 330.) 

It is the view of this office that the amendatory provision in the act of May 
12, 1917, does not operate to make available the War Department's allotment at 
the Government Pointing Office for the procurement of printing by the depart- 
ment under contracts with commercial printing establishments. In view of 
specific language of the appropriation that the funds appropriated for the Gov- 
ernment Printing Office shall be for printing and binding to be done by the Publle 
Printer. I think Congress, if it had been the intention to change tbe applica- 
tion of this appropriation so as to make it available for the procurement of 
printing by commercial establishments, would have used language clearly indi- 
cating that purpose. The new aniendatory provision will be given effective 
operation by its application in removing the restrictions against the procurement 
of printing from commercial concerns and against the use of any appropriations 
therefor except those specifically for printing. 



ENLISTMENT: gsalifieations for EBlistment Im Nfttional ^nard. 

The qualifications and conditions for voluntary enlistment prescribed in 
section 7 of the selective draft act (40 Stat. 76, 81) are not applicable to enlist- 
ment in the National Guard when it is not in the Federal service. 

58-232. 

War Department, J. A. G. O., May 29, 1917.— To the Chief MlUtia Bureau. 

1. You ask to be advised (1) whether the provisions of section 7 of the selective 
draft act of May 18, 1917 (40 Stat 76, 81), affect the terms and conditions pre- 
scribed by section 70, national defense act of June 3, 1916 (39 Stat. 166, 201), 
for enlistment in the National Guard when it is not in the Federal service; 
and (2) whether • under the same conditions said section 7 affects the age 
limits for enlistment as prescribed in section 57 of the national defense act 

2. Section 7 has reference to "voluntary enlistment as hereinbefore pro- 
vided" and tlie only ^ilistments in the National Guard " hereinbefore provided " 
for are enlistments required "to complete and maintain the organizations 
embodying the members of the National Guard drafted into the service of 
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the United States." (Sec. 2, selective draft act.) The qualifications and con- 
ditions for voluntary enlistment prescribed by said section 7 apply therefore 
only to the National Guard drafted into the service of the United States. 
Accordingly, both questions are answered in the negative. 



I 



PAY AND ALLOWANCES: Eight to Continuous Service Pay of Soldier 
Making Application for Beenlistment Within Three Months, but Whose 
Beenlistment was Delayed Without His Fault. 

Under authority of the decision of the CJomptroUer of the Treasury, dated 
June 16, 1914 (Bui. No. 33, W. D. 1914 p. 16), when a soldier makes application 
for reenlistment before the expiration of the three months' period but, without 
his fault, he is not actually enlisted within the three months* period, he is 
nevertheless entitled to the benefits of his prior service in computing liis pay 
for continuous service. 

72-220. I 

War Department, J. A. G. 0., June 1, 1917. — To The Adjutant General. 

1. The opini6n of this office is desired in the matter of the application of 
John A. Ashworth, who was discharged June 29, 1916, as sergeant-instructor 
of the Kansas National Guard, to accept a commission in the National Guard 
of the State of Kansas, and mustered out of the Federal service as first 
lieutenant, Kansas National Guard, October 30, 1916, for reenlistment and 
assignment as sergeant-instructor of the Kansas National Guard, as to whether 
he can be viewed as having reenlisted w^ithin three months from the date of 
Ills muster-out, October 30, 1916, so as to entitle him to the benefits of con- 
tinuous service. The facts are briefly as follows: Under date of January 20, 
1917, he appli^ to The Adjutant General for information as to whether he 
"can reenlist and be redetailed as sergeant-instructor with the State of 
Kansas," adding, " if authority is granted / mil make proper application for 
reefiUiatment." His letter was returned to him* January 27, 1917, inviting 
attention to the indorsement of the Chief of the Militia Bureau to the efPect 
tbat if* he is reenlisted the bureau will approve of his detail as sergeant- 
infetructor with the National Guard of Kansas. It appears that the letter was 
delivered to Battery A, Field Artillery, Kansas National Guard, by mistake, 
and was not received by him until February 2, 1917, when he promptly made 
application by letter to The Adjutant General for reenlistment and was in- 
structed to report to the recruiting officer, Topeka, Kans. He was accepted 
for enlistment at Topeka, Kans., February 19, 1917, and forwarded to Fort 
Leavenworth, Kans., on the same date, where he was reenlisted February 20, 
1917. 

2. It was held by the Comptroller of the Treasury, June 16, 1914 (Bui. No. 
33, W. D. 1914 p. 16), tliat where a soldier makes application for reenlistment 
before the expiration of three months after his discharge " but on account of de- 
lays apparently for the convenience of the Government, and without his fault, he 
was not finally reenlisted and sworn in until after the expiration " of three 
months, that he " was entitled to have his reenlistment to take effect before the 
expiration of said three-month period and was entitled to the benefit of his 
prior service in computing his pay for continuous service," 

3. In the opinion of this office the letter of Sergt. Ashworth, dated January 
20, 1917, should be regarded as his application for reenlistment, and as bringing 
him under the decision of the Comptroller of June 16, 1914, supra. His letter 
states expressly that if authority is granted he wUl make proper application 
for reenlistment J and the delay in making' the formal application within the 
tliree-month period was due to delay, for which he is not responsible, in the 
delivery to him of the authority for his reenlistment from The Adjutant Gen- 
eral, dated January 27, 1917. I am therefore of the opinion that this soldier 
should be viewed as having reenlisted within three months after the date of 
his muster out, October 30, 1916, so as to entitle him to the full benefits of 
continuous service. 
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AKHT: ENLISTED BESEBTE CORPS: Bailway Engineer Orgranlzations. 

The Enlisted Reserve Corps is an independent corps which may be assigned 
to duty with the Regular Army or other component part of the Army of the 
United States, but which can not be integrated therewith. The provisions of 
clause 3, section 1, selective draft act (40 Stat. 76), for the appointment of 
oflScers is not applicable thereto. 

June 4, 1917. 
302.1. 

[Memorandum for the Chief of Staff.] 

I have read the attached papers and think that I understand the situation. 
The discussion is a confused one, because there seems to be a failure to distin- 
guish the special character which the Enlisted Reserve Corps has under section 
55 of the national defense act of June 3, 1916 (39 Stat. 166, 195). It Is not a 
part of either the Regular Army, the National Guard, the conscript forces, the 
Volunteer Army, or the special and technical troops authorized by the act of 
May 18, 1917 (40 Stat. 76). It is 8ui generis. It is plain from the reading of 
the act that it is an independent corps which may be assigned to duty with the 
Regular Army under the special provisions of section 55, or. which may be 
mustered into a volunteer army should one be called under the special provi- 
sions of the same section. And I have no doubt that the President under his 
power as Commander in Chief may assign members or organizations of this 
corps to duty with the other forces named. 

However, it does not follow that by such assignment they are integrated 
with these other forces in such a way as to become subject to the laws which 
regulate appointments to military office in these other forces. It Is impossible 
to assimilate organizations of the Enlisted Reserve Corps, such as we have in 
these special railway troops, to the special and technical troops provided for' in 
the selective service law. It is impossible, therefore, to invoke the authority 
of clause 3, section 1, for the appointment of officers, 

I wish I could decide to the contrary, for I realize the administrative incon- 
venience to which this opinion, if approved, will subject the Chief of Engineers 
and his department 
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ENLISTED BESEBTE OOBPS: Bailway Engineer Begiments, 0rga9iza- 
tion of. 

Since officers may not be appointed for organization of members of the En- 
listed Reserve Corps, but must, under section 55 of the national defense act (39 
Stat. 166, 195), be supplied by the detail of Regular Army officers or the assign- 
ment of members of the Officers' Reserve Corps it is necessary to reorganize the 
regiments referred to by discharging the enlisted men from the Enlist^ Reserve 
Corps and reenlisting them as technical troops under the aathority of the proviso 
of section 2 of the act of May 18, 1917 (40 Stat. 76, 77). For this purpose an 
Executive order directing the organization must be issued in order to bring into 
being the organization into which the men now included in the provisional 
organizations are to be embodied. 

June 5, 1917. 

6-302.1. 

[Memorandum for the Chief of Staff.] 

Subject: Organization of Railway Engineer regiments. 

1. In reply to your verbal Inquiry, through the Chief of Engineers, respecting 
the method to be employed in reorganizing, under the act of May 18, 1917 (40 
Stat. 76), the Railway Engineer regiments recently provisionally organized and 
composed of members of the Engineer Enlisted Reserve Corps, I submit the 
following : 

1. Since officers may not be appointed for organizations of members of the 
Enlisted Reserve Corps, but must, under section 55 of the national defense act 
of June 3, 1916 (39 Stat. 166, 195), be supplied by the detail of Regular Army 
officers or the assignment of members of the Officers' Reserve Corps, it 4s neces- 
sary to reorganize the regiments , referred to by discharging the enli^^>^^men 
from the Enlisted Reserve Corps and reenlisting them as technical troops^^under 
the authority of the proviso of section 2 of the selective draft act of May 18, 
1917 (40 Stat. 76, 77). For this purpose an Executive order directing the organi- 
sation must be issued in order to bring into being the organization into which 
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the men now Included in tbe provisional organizations are to be embodied. I 
suggest that that Executive order take the following form : 

The President directs that under the authority of the proviso of section 2 
of the act "to authorize the President to increase temporarily the military 
establishment of the United States," approved May 18, 1917, there be organized 
under the authority of the Chief of Engineers, for the period of the existing 
emergency nine special Engineer regiments, each to be organized as now pro- 
vided by law for regiments of Engineer troops. 

The oflacers for said regiments, and for brigades or higher units into which 
said regiments may be incorjwrated, will be provided by appointments under 
the authority of the third paragraph of section 1 of the act above cited. The 
enlisted men will be obtained by voluntary enlistment or draft as provided by 
the act hereinbefore cited, 

2. The organizations having been authorized by the Executive order Just cited, 
the' enlisted men now included in the provisional organizations of the Enlisted 
Reserve Corps referred to may be reenllsted therein and discharged from their 
enlistments in the Enlisted Reserve Corps. Under the law each enlisted man 
must receive a discharge in writing, and these members of the Enlisted Reserve 
Corps, being now in the service of the United States under the concluding para- 
graph of section 55 of the national defense act (39 Stat. 166, 195), providing 
that when in active service in time of war members of the Enlisted Reserve 
Corps " shall be entitled to the pay and allowances of the corresponding grades 
in the Regular Army," will be entitled to travel allowances and a settlement of 
their accounts upon their discharge. Furthermore, these being enlistments of 
particular men and not men brought in under the draft provided for by the act 
of May 18, 1917, each individual must voluntarily enter into an enlistment in 
the new organization. 

3. The most expeditious manner of effectuating the discharge and reenlist- 
ment of these men is the primary problem presented. If it be deemed necessary 
to safeguard against enlisted reservists receiving their discharges and then 
refusing to enlist in the new organization, it is suggested that the actual de- 
livery of discharges may be deferred until the soldiers have actually been en- 
listed as special Engineers. The reason for discharge should be stated as " by 
reason of reenlistment in special Engineers authorized by Executive order pub- 
lished In General Orders " In view of the requirement of the 108th article of 
war, ;that — ,, 

^* No enlisted man, lawfully Inducted into the military service of the United 
States, shall be discharged from said service without a certificate of discharge, 
signed by a field officer of the regiment or other organization to which the 
enlisted man belongs or by the commanding officer when no such field officer is 
present; ♦ • ♦." 

It is not seen how the process of discharge could be abbreviated by any form 
of "muster-out." i 

4. Upon the publication of the Executive order above suggested officers for 
the new organization may be immediately provided by assigning Reserve officers 
to duty therewith and by appointments under the authority of the third para- 
graph of section 1 of the act of May 18, 1917, and from the sources therein set 
forth. The same officers now on duty with the provisional organizations may 
be appointed to, or assigned to duty with, the new organizations. 

5. I see no legal obstacle to the enlistments in the new organization being 
effected by companies upon a roll containing the enlistment obligation, that 
roll being signed by each soldier and the enlistment oath being administered 
to them collectively. 

6. There is, of course, the alternative of resorting to legislation providing for 
the appointment of officers for the provisional organization now formed and 
consisting of members of the Enlisted Reserve Corps. Should this method be 
followed, the required legislation should take the following form: 

That the President Is authorized to provide in the manner prescribed in the 
third paragraph of section 1 of the act of Congress approved May 18, 1917, 
officers of appropriate grade for regiments, brigades, and divisions composed of 
members of the Enlisted Reserve Corps employed on active duty during the 
period Of 'the existing emergency in the same manner as if those organizations 
had ife^ formed under the authority of the proviso of section 2 of said act. 

Suclf legfslation would be applicable to organizations of members of the En- 
listed Reserve Corps of any corps or department for which they are authorized 
by the national defense act 
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INSANITY: Treatment of Iiisame Offloera and Enlisted Men in Private 
Institutions. 

The Surgeon General may make arrangements with private Institutions for 
the treatment of insane officers and enlisted men when the Grovernment Hospital 
for the Insane will not accommodate them. 

44-200. 

War Department, J. A. G. O,, June 6, 1917. — ^To the Secretary of War. 

1. The views of this office are desired on the question submitted by the Sur- 
geon General as to whether he is authorized to malce arrangements with private 
Institutions for the care of Insane still in the military service under the appro- 
priations *• Medical and hospital department," containing an item — 

"for medical care and treatment not otherwise provided for, Including care 
and subsistence in private hospitals, of officers and enlisted men, when entitled 
thereto by law, regulation, or contract" 

In submitting the question he states that the Government Hospital for the 
Insane, St. Elizabeth's Hospital, In which insane persons belonging to the 
Army may be treated under authority of section 4843, Revised Statutes, is 
understood to be ''taxed to its utmost capacity and will likely be unable to 
care for the large number of military Insane suffering temporary mental aber- 
rations due to the incidents of trench warfare ; " that such patients under 
proper conditions will be wholly restored to normal and to a duty status after 
a brief period of treatment; and that the hospitals maintained by tlie Army 
are not well equipped for the care of the insane, and it is highly desirable to 
have these treated in " psychopathic Institutions where they can have the bene- 
fit of the special provisions therein made for the mentally deranged." 

2. In the opinion of this office the appropriation referred to is broad enough 
to authorize arrangements for the treatment of insane officers and enlisted men 
of the Array who, because of the limited facilities of the Government Hospital 
for the Insane, can not be properly treated in that hospitaL I see no legal ob- 
jection, therefore, to the Surgeon General making arrangements, as proposed, 
for the treatment in private institutions of those temporarily deranged because 
of the conditions of service, sending those " whose insanity turns out to be Qf a 
more permanent nature, so as to require their discharge on certificate of (|.is- 
ability * * * to St. Elizabeth*s for further custody and treatment there- 
after." 

Such action should, of course, be based on the inadequate facilities of the 
Government Hospital for the Insane to care for these patients. 



ENLISTED BE8EBYE CORPS: Railway Engineer Regiinents, Appointment 

of General Officers. 

i. 

General officers can not be appointed for brigades and divisions consisting of 
regiments composed of enlisted reservists organized under section 55 of the 
national defense act (39 Stat 166, 195). If, however, such organizations of 
enlisted reservists are transformed by reenllstment into organizations of special 
and technical troops created under the authority of the proviso of section 2 of 
the selective draft act, such general officers may be appointed under authority 
of section 8 of that act 

6-302.1. 

W^ar Department, J. A. G. O,, June 7, 1917. — ^To The Adjutant General. 

1. This office is asked whether general officers can legally be appointed for 
brigades and a division composed of Railway Engineer regiments, those regi- 
ments consisting of members of the Enlisted Reserve Corps authorized by section 
55 of the national defense act of June 3, 1916 (39 Stat 166, 195). 

2, It was held by this office in a memorandum to the Chief of Staff dated May 
26, 1917 (Ops. J. A. G. ante, p. 30), that there was no statute under authority of 
which offices could be created by embodying members of enlisted reserves in 
organizations. It was suggested ih that memorandum that statutory t>rganiza- 
tions for which officers might be appointed could be created by reenlisttwg the 
enlisted reservists now constituting the Railway Ekigineer regimeiUis and or- 
ganizing them inlo units under the authority of the proviso of section 2 of the 
selective draft act of May 18, 1917 (40 Stat. 76, 77), It is understood that this 
is being done. 
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3. The answer to the instant inquiry must be that general officers can not be 
appointed for brigades and divisions consisting of regiments composed of en- 
listed reservists, the law (par. 3, sec. 55, of the national defense act supra), 
authorizing officers for organizations of the Enlisted Reserve Corps to be ob- 
tained only by the assignment of officers of the Regular Army or of officers of 
the Reserve Corps, and the provision of that section relating to the use of the 
Enlisted Reserve Corps in time of war making no mention of organizations or 
officers therefor. If it is determined, however, that these organizations of en- 
listed reservists are to be transformed by reenlistments into organizations created 
under the authority of the proviso of section 2 of the act of May 18, 1917, supra, 
general officers for the brigades and the division composed of such organizations 
may be appointed under authority of section 8 of that act, which authorizes the 
President, by and with the advice and consent of the Senate, " to appoint for the 
period of the existing emergency such general officers of appropriate grades as 
may be necessary for duty with brigades, divisions, and higher units in which 
the forces provided for herein may be organized by the President, ♦ * *." 

The api)Ointments need not await completion of the organization of the regi- 
ment, but may legally l)e made whenever the organization of the forces which 
is to constitute brigades and a division is directed. 



FIELD €L£RS:, QUABTERMASTER CORPS: Temporary Tacancy. 

In the case of a field clerk. Quartermaster Corps, who is a member of the 
Officers' Reserve Corps and is ordered as such to active duty, the resulting 
vacancy in the field clerkship should.be filled by a temporary appointment. 

«-135. 

War Department, J. A. G. O., June 7, 1917. — ^To The Adjutant General. 

1. The opinion of this office is requested whether in case of a field clerk. 
Quartermaster Corps, who is a member of the Officers' Reserve Corps and is 
ordered as such to active duty the resulting vacancy in the field clerkship can 
be filled by a temporary appointment thereto or whether the appointment to 
^cb a vacancy must be held to be permanent. 

2. In the Army appropriation act approved August 29, 1916 (39 Stat. 619, 
625), provision was made for not exceeding 200 field clerks. Quartermaster 
Corps, to be appointed according to their eligibility as therein prescribed. 

3. *The Army appropriation act approved May 12, 1917 (40 Stat. 40, 72), con- 
tains the following provision : 

" That members of the Officers' Reserve Corps who are In the employ of the 
United States Government or of the District of Columbia and who are ordered 
to duty by proper authority shall, when relieved from duty, be restored to the 
positions held by them when ordered to duty." 

4. I know of no statutory provision against the appointment of field clerks, 
Quartermaster Corps, as members of the Officers' Reserve Corps, and ordering 
them to active duty. Such action rests in the discretion of the Secretary of 
War upon the application of the clerk for such an appointment. In the event 
of such an appointment, it is most likely that it will be necessary to fill the 
clerkship vacancy, and this can only be done by a temporary appointment in 
order to comply with the above quoted provision relating to the restoration of 
the original employee, commissioned in the Officers' Reserve Corps, to his posi- 
tion. The question is answered accordingly. 



FIELD CLERKS: ARMY FIELD CLERKS: FIELD CLERKS, QUARTER- 
MASTER CORPS: Not Entitled to Hantingr Privilege. 

Army field clerks and field clerks. Quartermaster Corps, are not entitled 
to the hunting privilege provided by Army Regulations 65 and 66. Any leave 
granted them for hunting must be charged against their statutory leave 
allowance. 

^135;-' 

war Department, J. A. G. C, June 8, 1917.— To The Adjutant General. 
1. The opinion of this office is requested whether Army field clerks and field 
clerks, Quart^master Corps, are entitled to the hunting privilege provided by 
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paragraphs 65 and 66, Army Regulations. The question has arisen as the 
result of the ruling of the department that field clerks are entitled to the bene- 
fits of the leave laws applicable to ofllcers of the Army. 

2. Paragraphs 65 and 66, Army Regulations, provide for granting to officers 
permission to hunt under the condition that such permission " will not be con- 
sidered, as a leave of absence if the oflicer on his return to the station forwards 
to department headquarters, through his commanding officer, a certificate that 
his time while absent was employed solely in hunting, and furnishes a report 
giving as complete a description as possible of the country traversed by him." 

3. There is no statute providing for hunting leave, and inasmuch as the leave 
allowance of officers is regulated by statute, the regulations authorizing the 
granting of hunting leave, or permission to hunt, as it is stated in the regula- 
tions, in addition to the statutory leave, can only be justified on the ground that 
it produces results of military value. Hunting is presumed to contribute to the 
military efficiency of the officer and result in the acquisition of topographical 
information for the Government of military value ; hence the regulation require- 
ment that the officer shall certify that the time was employed solely in hunting 
and furnish a report giving a description of the country traversed by him. It 
is the professional soldier, that Is, the commissioned officer, whose knowledge 
of the topography of the country and whose report thereon, because of his pre- 
sumed qualification to describe the country, are valuable to the Government 
These reasons for the regulations obviously exclude their applicability to field 
clerks, and I think leave granted to such clerks for hunting, except in the pos- 
sible event for providing necegsary subsistence in an emergency, must be 
charged against their leave allowance. 



CONTRACTS: MUNITIONS OF WAB: Right of Secretary of War V> 
Order a Mannfaetnrer to Furnish Supplies to be Transferred to mt 
Allied Goyernment. 



Where a manufacturing company doing business In the United States 
under contract to manufacture necessary munitions of war for the 
Government refuses to renew such contract except upon terms whldi 
arbitrary and unfair, the Secretary of War, by authority of section tSD 
of the national defense act (39 Stat. 166, 213), may order such contractor 'to 
furnish such munitions to the Government of the United States, at a pftee to 
be fixed by the Secretary of War If the contractor refuses to foscnish the «Bne 
at a reasonable price, and such munitions when delivered to this Government 
may be transferred to the British Government under an arrangement for reim- 
bursement by the British Government for the cost thereof. 

99-301. Junk 9, 1917. 

[Memorandum for the Secretary of War.] 

Subject: Exercise of our war malting power in supplying munitions of war to 
our military allies. 

1. This Instance Is the first of many like It that must necessarily arise, and 
any consideration of it must have regard to the general situation with which 
this Is but our first contact. 

It is made to appear by these papers that the United States Industrial 
Alcohol Co. Is engaged in the manufacture of acetone, which is said to be 
essential to the manufacture of cordite, an explosive at present used In 
enormous quantities by the British Army and necessary to Its operations 
against our common enemy. The plant producing this Ingredient was specially 
designed and constructed for the purpose, apparently at the Instance of the 
British Government, in order that the Hercules Powder Co., manufacturing 
the cordite for the British Army, might be supplied. Ever since, the company 
has been supplying acetone to the British Government under a contract which 
is now about to expire and which the company, taking advantage «£ Bxitish 
necessities, will not renew excent Upon terms which are declared to te, and 
apparently are, unreasonable and oppressive. The company has decYhied to 
manufacture the product after June 30, presumably the date when the existing 
contract expires, on their own account and risk under any form of contract 
which might be suggested, and at first refused to operate the plant on account 
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of the British Government under lany terms whatever, but has finally modified 
its position in this respect to the extent of agreeing to operate It merely as 
agents for the British Government upon terms of compensation for the use 
of the plant which are arbitrary and unfair. The British Government com- 
plains that the company is proceeding upon the theory that it must have the 
output of the plant, and so is determined to take every possible advantage 
of the situation, and asks if some way may not be found whereby the United 
States can compel this company to continue to supply the product upon terms 
of fair and just compensation. 

2. The slightest consideration, not colored by a peace-time conception of 
neutrality or independent national action, must serve to satisfy both common 
sense and legal requirement that for purposes of arms this Nation and the 
British Empire have the closest community of interest. In the waging of this 
war we have a common cause with those who are actually waging war against 
our common enemy. A blow struck by Great Britain is a blow struck not 
only for us but by us. Not only is this necessarily so as a practical matter, 
but, it also has the fullest legal recognition. All the resources of this Govern- 
ment were pledged by Congress to the successful waging of the war in the 
declaration of war of April 6, 1917 (40 Stat. 1) ; and it must be assumed that, 
having given the pledge, Congress would not have the President, responsible 
as Commander in Chief for the successful waging of the war, construe too 
strictly the authority which it has conferred upon him, nor could he, charged 
with such responsibility, justify a failure to make fullest use of these powers. 
But more than that. Congress has recognized that we are not fighting this war 
alone, but,, indeed, are " assisting " in the prosecution of it. See the act 
approved April 24, 1917, entitled "An act to authorize an issue of bonds to meet 
expenditures for the national security and defense, and, for the purpose of 
assisting in the prosecution of the war, to extend credit to foreign Governments, 
and for other purposes" (40 Stat. 35.) In that act Congress has provided for 
vast loans to the foreign Governments warring with Germany, and In doing so 
has declared that its purpose was that " of more effectually providing for the 
national security and defense." A moment*s reflection in the face of dominant 
facts will obviate the necessity of any argument to show that the success of our 
own armies requires the closest cooperation with the armies of England and 
France, and that our military Interests are absolutely one and Identical. 

3. Congress, through fortunate provision for our necessities in time of war, 
in the national defense act of June 3, 1916 (39 Stat. 166), effectually provided 
for putting this Nation, In the procurement of manufactured war supplies, above 
the limitations that flow froiu an established peace time regard for private 
rights in property needed for war, and to a degree energized the conception 
that national defense is superior to private right. While Congress recognized 
that in many cases the established contractual method would be sufficient. 
It also, and in the light of human experience very justifiably, contemplated 
that cases would arise where the manufacturer would be restricted by private 
obligation, or would prove recalcitrant, or be so circumstanced as to have 
the Government at a disadvantage. To meet such a situation Congress em- 
powered the President In time of war, or when war is Imminent, through the 
head of any department of the Government, to order any manuf actufing Industry 
to furnish such of Its products and materials as might be required for military 
purposes, and provided for the taking over of plants manufacturing munitkms 
and military supplies, If the operators thereof should decline to fill such order; 
all, of course, under terms of fair and just compensation to l>e determined 
by the Secretary of War. The provisions In their entirety are found in secti<m 
120 of the national defense act (39 Stat. 166, 213), which is as follows : 

'"Purchase or procurement of military supplies in time of actual or imminent 
war. — ^The President, in time of war or when war is imminent, is empowered, 
through the head of any department of the Government, in addition to the 
present autliorized methods of purchase or procurement, to place ah order with 
any individual, firm; association, company, corporation, or organized manufac- 
turing industry for such product or material as may be required and which is 
of the nature and kind usually produced or capable of being produced by such 
individual, firm, company, association, corporation, or organized manufactur- 
ing Industry. . 

"Compliance with all such orders for products or material shall be obliga- 
tory on any individual, firm, association, company, corporation, or organized 
manufacturing industry or the responsible head or heads thereof and shall 
take precedence over all other orders and contracts theretofore placed with 
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such individual firm, company, association, corporation, or organized mann- 
faoturin^g Industry, and any individual, firm, aBsociation, company, corporation, 
or organized manufacturing industry or the responsible head or heads thereof 
owning or operating any plant equipped tar the manufacture of arms or ammu- 
nition, or parts of ammunition, or any necessary supplies or equipment for 
the Army, and any individual, firm, association, company, corporation, or 
organized manufacturing industry or the rei^K>nsible head or heads thereof 
owning or opi^ratlng any manufacturing plant, which, in the opinion of the 
Secretary of War shall be capable of being readily transformed into a plant 
for the manufacture of arms or ammunition, or parts thereof, or other neces- 
sary supplies or equipment, who s^ali refuse to give to the United States such 
preference in the matter of the execution of orders, or wiio shall refuse to 
manufacture the kind, quantity, or quality of arms or ammunition, or the parts 
thereof, or any necessary supplies or equipment, as ordered by the Secretary 
of War, or who shall refuse to furnish such" arms, ammunitions, or parts of 
ammunition, or other supplies or equipm^it, at a reasonable price as deter- 
mined by the Seci*etary of War, then, and in either such case, the President, 
through the head of any department of the Oovemment, in addition to the 
present authorized methods of purchase or procurement herein provided for, 
is her^y authorized to take immediate possession of any such plant or plants, 
and through the Ordnance D^artment of tlie United States Army to manu- 
facture ther^n in time of war, or when war shall foe imminent, such product 
or material as may be required, and any individual, firm, company, assodatlon, 
or corporation, or organised manufacturing industry, or the responsible bead 
or heads thereof, faUing to comply with the provisions of this section shall be 
d£>emed guilty of a felony, and upon conviction shall be punished by imprison- 
ment for not more tlmn three years and by a fine not exceeding $50,000, 

'' The compensation to be paid to any individual, firm, company, association, 
cf*rporation, or organized manufacturing industry for its products or material, 
<)r as rental for use of any manufacturing plant whUe used by the United 
states, shall be fair and just 

'' The Secretary of War shall also make or cause to be made a complete list 
<of all privately owned plants in the Uidted States equipped to manufacture 
arms or ammunition, or the component parts thereof. He shall obtain full 
and complete information regarding the kind of arms or .ammunition, or the . 
component parts thereof, manufactured or that can be manufactured by each 
such plant, the equipment in each plant, and the maximum capacity thereof. 
He shall also prepare or cause to be prepared a list of privately owned manu- 
facturing plants in the United States capable of being readily transfoimed into 
ammunition factories, where liie capacity of titie plant is stUfident to warrant 
transforming such plant or plants into ammunition factories in time of wax 
or when war shall be imminent ; and as to all such plants the Secretary of War 
sliall obtain full and con^ete information as to the equipn^nt of each sudi 
plant, and he shall prepare compreh^islve plans for transforming each such 
plant into an ammunition factory or a factory in which to manufacture such 
parts of ammunition as In the opinion of the Secretary of War such plant ks 
best adapted. 

" The President is hereby authorized. In his discretion, to appoint a board 
of mobilization of Industries essential for military preparedness, nonpartisan 
In character, and to take all necessary steps to provide for Auch clerical as- 
sistance as he may deem necessary to organize and coordinate the work 
hereinbefore described." 

Doubtless auch a method of procuring war supplies accords with every prin- 
ciple of due process of law which the Constitution under the circumstance of 
war would have apply, and even if it should be thought by some who are 
academically disposed, to be constitutionally objectionable, although I am con- 
vinced it is not, it is the duty of the Executive to entertain no such doubt, 
but, on the other hand, to wield vigorously, in case of neoeasi^, the power 
there conferred. 

4. Doubtless the law contemplates that the order placed should be an order 
for military supplies required by the United States for which compensation 
should be made by the United States. But in view of the relation existing be- 
tween the British Government and our own, and the British Army and our 
own, as Just indicated, for the purpose of waging war against Gennany, the 
interests of both armies are absolutely identical in fact and no less so In law. 
There can be no question whatever that If this company should assume toward 
our Army the attitude It has assumed toward the Brlti&d:^ the President 4b 
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amply empowered by the above section summarily to meet the situatioio, and 
he would not hesitate to do so. If the interests of the British Army and our 
own are identical, then in reason, and I think in law, the President may In like 
manner meet the present situation. It does not stand in reason to say tlit every 
particle of munitions thus commandeered by the President must be used by a 
soldier in the American Army if the Commander in Chief shall find that a sol- 
dier in the British Army stands ready to use it more effectually. If rifles were 
needed by the British Army, which we could supply, the President could not 
stand with hands tied while first the British Army and then \>ur own went to 
destruction. There is no such independence between armies operating against 
a common enemy as would Justify the Commander in Chief of any one of them 
in denying the necessary supplies to one of the others, and this Congress has 
recognized. The fundamental source of authority for the eiia<:tment of the 
al>ove section is found in national aeoessity due to war. The power there con- 
ferred on the Commander in Chief must be exercised in accordance with the 
necessities there contemplated. The act was to provide for national defense. 
The particular section was to assure the Nation such military supplies as the 
Xation miglit need. There is no limitation to be fouad Ui the act necessarily 
requiring that the supplies shall be used directly by our own troops. The act 
was to meet the need of the Nation in war and in so far as munitions are <?on- 
eemed it has intrusted the President with determining that need. I think 
that the ^atute fairly construed, in the light of the necessities of the existing 
war, which may be assumed to be w^l within titke contemplation of the section, 
because do man can tell what particular turn wars may take nor predict <*ondl- 
tlons under which they will be waged, confers upon the PieaJident tihe auth<^- 
Ity to compel this company to oon<Unue to supply the British Army with this 
product Indirectly by supplying It at our demand. 

5. Even if It should be thought by some that the preset neeessitles do net 
fall within the eon4:emplati<m of t&e act, still if the President idiould ao find, 
and if the facts should prove to be as repres^ited I dbtould have wn hesitan<;y 
in advising him to so find, his conclusion will be beyond judicial inquiry. If 
he, through the Secretary of War, gives the necessary order, or takes over the 
plant in accordance with said section, the basis of his Judgment and the motive 
for his action can not be inquired into hy the courts at the instance of the 
company or others. Congress has authorized him to lake whatever ** may be 
required," or^ as stated In another plaee, "any necessary supplies or equip- 
ments as ordered by the Secretary of War," and to take over asaj plant whldi, 
** in the opiiiian of the Secretary of War," is necessary to be taken over. It is 
an established principle of our law, frequently ap{)lied la analogous £ases, that 
the judgment of an executive officer exei'clsing such power Is not Jiidlcifllly 
reviewable. 

But even if the courts should Interv^^e, In view of liie fact that the two 
armies are operating in a oommon cause with identical interests, and of the 
obvious necessities and circumstances of the case,* the courts could confidently 
be expected to reach .the same conclusion as the Executive and for the same 
reasons. I oaai not -conceive in sach a ease that l^e judiciary of tiie United 
States would even interfej* to the point of nuUi^ing the action of the Com- 
mander in Chief, and U^reby assuming the responsibility for contributing di- 
rectly to a possible ^ilure of our arms and the defeat of our Nation. 

6. I know that Hiere may be those who are inclined to set fi|) against the 
necessary action of the Commander in Chief In such a case as this the statutes 
designed to secure a proper aceoimtahillty for puMic pro|)«rty, and may upon 
that ground object to the course here proposed. But such <it)jectkHQs, I think, 
aie answerable. First, tbe^e statutes are administrative in character and are 
designed to regulate the relation betwe^i tifee Exsecutlve and Congress, and in 
no sense to protect private rights. They are designed to prevent iS^ disposi- 
tion of property of the United States without tlie requisite iegislati've consent. 
If the President has the rig^t to take the property under authority of tlH» 
above section, the person ifrom whom it is tak^a can find no basis of constitu- 
tional right in t^ su^equent disposition nmde of the property by the Oovern- 
aient Secondly, in my Judgment, the statutes designed to prevent Executive 
'disposidon of property have bo application. Here the Exeeutiv«, I think, does 
not transfer the title of this property to the British Government :Such a hard 
and ISast ^^oneeption does not fit ISie facts. TSiie property Is the kind that is 
I30iisu«aed lo its use, and is procured t^or no other purposei The Commander In 
Chief authorizes its use and consumption by another who, in private law, 
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might be termed a partner, or an agent, or one having an identity of interest. 
Its use is always within the control of our Commander in Chief, and when used 
against the enemy by the British Army it is no less used by us and for us. 
Such a relation does not accord with that transfer of title or that Independent 
and unauthorized use by another which the statute inhibits. 

7. Nor can it be said that mere reimbursement by the British Government 
militates against the view here entertained. I think the power of the Com- 
mander in Chi$f goes so far as to justify him in furnishing such necessary 

• munitions of war without demanding money consideration therefor, but leaving 
such matter to subsequent settlement by the two Governments. Doubtless, 
where allied armies are oi^erating together in the same field there must of 
necessity be an interchange of supplies other than on the strict legal basis of 
bargain and sale; so it will be in the case of our Army in the European field. 
After all, it is a mere matter of accountability, and the mere present receipt 
of money is a method of common accounting which does not in and of itself 
serve to make the transaction other than what it otherwise Is in fact. 

It may well be that the power should be exercised with care and within 
reasonable limitations, as, of course, it will be; but in a proper case it should 
be exercised unhesitatingly. 

8. In such cases I should think the proper departmental policy should be 
this: Upon information made by the British Government of its inability to 
procure at a fair price munitions of war or essential Ingredients thereof, for 
present use, which can be produced by American manufacturers, reference 
should be made to the appropriate bureau of this department, in this case the 
Ordnance Department ; and that bureau. If it finds that such supplies are 
needed for military use in the present war against the German Army, should 
so report Und recommend the necessary action to be taken to procure them; 
and thereupon, if necessary, the Secretary should direct that action be taken 
under the statute to procure the supplies, reimbursement for which is, of course^ 

' to be made by the British authorities. 



ABMT: Issnance of New Commissions to OiQeers of Former Qnartermag'^ 
ter's, Snbsistenee, and Pay Departments. 

It Is not necessary that the President should appoint or issue new commis- 
sions to the oflicers of the Quartermaster's, Subsistence, and Pay Departments 
of the Army, which by section 3 of the act of August 24, 1912 (37 Stat. 569, 
591), were consolidated into the Quartermaster Corps of the Army. The statute 
expressly provides that the oflacers of said departments as consolidated " shall 
hereafter be known as oflficers of said corps and by the titles of the rank held 
by them therein." If any new commissions to the oflScers so transferred are 
issued under the statute, no nomination or confirmation Is necessary. 

6-224. • 

War Department, J. A. G. O., June 13, 1914.— To The Adjutant General. 

1. Col. D. L. Brainard, Quartermaster Corps, referring to the fact that the 
commission he now holds is as " assistant commissary general with the rank 
of colonel,*' requests that a new commission be issued to him as a colonel of 
the Quartermaster Corps under section 3 of the act of August 24, 1912 (37 
iStat. 569, 591), which reads as follows: 

"The Quartermaster's, Subsistence, and Pay Departments of the Army are 
herehp consolidated into and shall hereafter he known as the Quartermaster 
Corps of the Army, The oflicers of said departments shall hereafter be known as 
officers of said corps and hy the titles of the rank held by them therein. ♦ * ♦ 
The officers now holding commissions as officers of the said dcfpartments shall 
hereafter have the same tenure of commission In the Quartermaster Corps, and 
as officers of said corps shall have rank of the same grades and dates as that 
now held by them, and, for the purpose of filling vacancies among them, shall 
constitute one list, on which they shall be arranged according to rank." 

2. The opinion of this office Is desired as to whether a new commission is 
necessary under the act quoted, and If so, whether appointment or confirmation 
will be required. 

3. In the case of Wood v. United States, 15 Court of Claims 151 ; 107 United 
States 414, the Supreme Court approved the views of the Court of Claims to 
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tbe effiiBCt that Congress may change the rank and pay of an officer without 
marking a new appointment necessary, and in the opinion of the Court of Claims, 
which was approved, it was said: 

" Congress can not appoint him to a new and different oflSce, because the Con- 
stitution vests the appointing power in the President, with the advice and con- 
sent of the Senate, and in certain cases in the President alone, or heads of 
executive departments, or the courts of law ; but Congress may transfer him to 
the retired list and may change his rank and pay at any time, without coming 
in conflict with that provision of the Constitution. Congress has frequently 
exercised the power of changing the mere rank of officers without invoking 
the constitutional power of the Executive to appoint the incumbents to new 
offices." (15 Ct. CIS. 151, 161.) 

The foregoing opinion was rendered in 1882 and involved a construction of 
section! of the act of March 3, 1875 (18 Stat. 512), which undertook to give 
iilcreased rank on the retired list to certain officers named in said act. 

4. The question arose again when the act of March 2, 1899 (sec, 8, 30 Stat. 
977, 979), was given execution. That act provided that " The chief of the record 
arid pension office of the War Department shall hereafter have the rank, pay, 
and allowances of a brigadier general," instead of a colonel, the rank attached 
to the office prior to the passage of that act. After quoting from the decision 
of the Court of Claims, cited aupra, to the effect that Congress had frequently 
exercised this power of changing the mere rank of officers without invoking the 
constitutional power of the Executive to appoint the incumbents to new offices 
this office said: 

"This is precisely what was done in Gten. Ainsworth's case. Congress left 
his office untouched, but changed his rank, and the act of Congress which did 
this took effect on the date of Its approval by the President, namely, March 2, 
1899. On that date the rank of the incumbent of the office of chief of the 
record and pension office was changed by operation of the statute from colonel 
to brigadier general. It needed no nomination to. and confirmation by the 
Senate to invest him with it. The statute was fully operative without this." 
(Ops. J. A. G. c. 6020, Mar. 10, 1899.) 

5. The question again arose in giving execution to the act of April 23, 1904 
(33 Stat. 262), which was an act to consolidate The Adjutant General's De- 
partment with the record and pension office Into a single department to be 
known as the Military Secretary*^ Department, and also the supplementary act 
of March 2, 1905 (33 Stat. 830). In all the above cases where an act of Con- 
gress had changed either the designation or rank or pay of an officer no new 
commissions were issued. This office In that case remarked (Ops. J. A. G. 
c. 16226, Feb. 26, 1912): 

" For two years after the passage of this act officers of the Military Secre- 
tary's Department, except the Military Secretary, bore the title of Military 
Secretary. In new commissions evidencing appointments In the departments 
during that period the designation or title Military Secretary was employed. 
It does not appear, however, that officers who prior to March 2, 1905, held 
commissions as assistant adjutants general were reappointed or recommlssloned 
as military secretaries, except as new appointments and new commissions 
were rendered necessary in filling vacancies by promotion. (Army Register, 
1906, pp. 10-13; Army Register, 1907, pp. 10-12.) 

However, under the act of March 2, 1907 (34 Stat. 1158), which changed 
the designation of the Military Secretary's Department to The Adjutant Gen- 
eml's Department, and gave the senior In rank the title of "The Adjutant 
General " and the other officers of the department the title of " Adjutant Gen- 
eral," and changed also the title "Military Secretary's Office" to "Adjutant 
General's Office," officers of the new department, except those serving therein 
by detail, were recommlssloned, as a result of nomination and confirmation, 
the chief of the department as "The Adjutant General" and the other officers 
as "Adjutant General." 

6. It will appear from the foregoing that the practice of the department has 
not been uniform in respect of the issue of commissions where the rank and 
pay or the designation of the office was changed by statute, and where commis- 
sions have Issued in this class of cases I am very clear that none was required. 

7. It is clear from the language of section 3 of the act of August 24, 1912, 
which we are here considering, that It was intended to effect the consolida- 
tion of the three departments named a? the result of legislative enactment, 
without making it necessary for the President to reappoint or to issue new 
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commissions to the ofBoers of the respective departments as officers of ^te con- 
solidated corps. It is noted that the provision is an e'lcpress one, that — 

" The officers of said departments shall hereafter be known as officers of said 
corps and by the titles of the rank held by them therein ; " 

Which provision, in connection with the fact that the officer has a commission 
as an officer of one of the departments named, vests him with the title of an 
officer of the Quartermaster Corps, in lieu of the title previously held. The 
section in question does not purport to create new offices which are to be filled 
by the appointing power, but to consolidate the several departm^its into one 
con>s, retaining the existing offices and the incumbents of the same, but chang- 
ing the designation of the officers so that they shall be known as officers of the 
Quartermaster Corps of the Army. For nearly two years the War Department 
has construed the act of August 24, 1012, as fully effective to provide for the 
consolidation of *the three departments named into the Quartermaster Corps, 
without making any appointments necessary, exc^t where vacancies haVe 
occurred which were required to be filled. There can be no doubt about the 
correctness of this construction. 

8. The reference to this office requires an opinion also upon the question 
whether nomination and confirmation is a necessary prerequisite to a new 
commission, if any new commissions are issued under tlie new statute. This 
question was answered by this office in the n^ative when a new commission 
was issued to the Chief of the Quaitermaster Corps under the provisions of the 
recently enacted Army appropriation act of April 27, 1914 (38 Stat. 356), 
changing his designation to Quartermaster General. I remain of the opinion 
that no nomination or confirmation is necessary and that the department could 
proceed, as In the case of Gen. Aleshire, to issue to other officers of the Quarter- 
master Corps serving under their old commissions the special form of new 
commission issued to Gen. Aleshire, but as there are no such forms in Cixistence 
tiie new commissions must be written out in their entirety and to do so would 
entail considerable administrative work. 



PAT AND AUiOWANCES: Bigkt to Mileage of Members of ATiation See- 
tion, Sigmal Ofloers' Beserve Corps. 

The authority conferred in the provision of the Army appropriation act (40 
Stat. 40, 43) in re payment of mileage of officers in the Aviation Section, 
Signal Corps, traveling on duty in connection with aviation service, should 
he construed as extending to officers of the Aviation Section, Signal Officers' 
Reserve Corps. 

94-210- 

War Department, J. A- G. O., June 13, 1917.— To The Adjutant General. 

1. The remarks of this office are desired with reference to the approval by 
the Secretary of War, June 2, 1917, of the recommendation of the Acting Chief 
Signal Officer, May 29, 1917, that authority be given the Chief Signal Officer of 
the Army "to Issue orders to officers in the Aviation Section, Signal Corps, 
under his Immediate command, directing journeys on duty in connection with 
the aviation service of the Army," as to whether this authority extends to 
officers of tlie AviatloL Section, Signal Officers* Reserve Corps, under the com- 
mand of the Chief Signal Officer of the Army, traveling on duty in connection 
with the aviation service of the Army. The authority conferred has reference 
to tlie provision in the Army appropriation act, approved May 12, 1917 (40 
Stat 40, 43), for the fiscal year 1918, reading as follows: 

''Provided further ^ That mileage to officers In the Aviation Section, Signal 
Corps, traveling on duty in connection with aviation service, shall be paid from 
the appropriation for the work in connection with which the travel is per- 
formed." 

2. In the opinion of this office the authority should be construed as extending 
to officers of the AviaUon Section, Signal Officers' Resei've Corps, under the 
command of the CWef Signal Officer of the Army, when traveling on duty in 
connection with the aviation service of the Army. I think the provisions of the 
act of May 12, 1917, quoted above, were evidently intended to apply to all travel 
on duty in connection with the aviation service, whether performed by regular 
or by reserve officers of the Aviation Section, Signal Corps. 
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ABHT FIELD CLERKS: Bight ol Acting Army Field Clerks to Piircliase 
Sabslstenee Snpplies. 

Acting Army field clerks have no military statns under the statutes relating 
to the sale of tsubsistence supplies to officers and enlisted men of the Army. 
They may, however, purchase supplies from the Quartermaster Department as 
civilians under Army Regulations 1245. 

80-131. 

War Department, J. A. G. O., June 14, 1917. — ^To The Adjutant Oeneral. 

1. The opinion of this office is requested whether acting Army field clerks 
are entitled to the privilege of purchasing food supplies from the Quarter- 
master Department. 

2. In the act of August 29, 1916 (39 Stat. 619, 625), following the appropria- 
tion items for headquarters clerks, etc.,, it is provided: 

" Hereafter headquarters clerks shall be known as Army field clerks and 
shall receive pay at the rates herein provided, and after twelve years of serv- 
ice, at least three years of which shall have been on detached duty away from 
permanent station, or on duty beyond the continental limits of the United 
States, or both, shall receive the same allowances, except retirement, as hereto- 
fore allowed by law to pay clerks, Quartermaster Corps, and shall be subject 
to the rules and articles of war." 

In the third indorsement The Adjutant General says: 

" In this connection it may be stated that, due to the increase in the military 
forces of the United States, a large number of additional clerks known as 
acting Army field clerks have been employed at the several departments and 
other headquarters, and it is clerks of this class that are referred to in this 
letter. The services of these acting Army field clerks wtll be necessary during 
the continuance of the war." 

3. The statutes and Army regulations authorize the sale of subsistence sup- 
plies to "officers and enlisted men." Among the statutes on the subject is 
section 1144, Revised Statutes, which provides : 

"The officers of the Subsistence Department shall procure and keep for 
pale to officers and enlisted -men at cost prices, for cash or on credit, such 
articles as may from time to time, be designated by the inspectors general of 
the Army." * * * 

' This statute extends the privilege of purchase of subsistence supplies to 
officers. It is not expressly limited to commissioned officers, and I am of 
opnion that the term as here used may properly be given a liberal application 
to include Army field clerks, who are officers and who have a regular military 
status. As to the clerks temporarily employed and designated " acting Army 
field clerks," these have no regular military status, but are merely civilian 
employees. They acquire no military status under the act of August 29, 1916, 
which applies only to the statutory positions of Army field clerks. Such tem- 
porary clerks therefore have no status as officers within the purview of the 
statutes relating to the sale of subsistence supplies to officers and enlisted men 
of the Army. I am of opinion that they may purchase subsistence supplies 
from the Quartermaster Corps only as civilians under paragraph 1245, Army 
Regulations. 



BONDS: Bight to Require Bonds of Beserve Officers Assigned to Bnty as 
Disbursing Officers. 

Officers intrusted with public funds or public property may be required to 
furnish a bond when the head of a department, in his judgment, so dii-ects, 
although there Is no such legal requirement. 

12-110. 

War Department, J. A. G. O., June 15, 1917.— To The Adjutant General. 

1. The Chief of Ordnance, May 28, 1917, states that in the case of First Lieut 
Olney Bonar, of the Ordnance section of the Officers' Reserve Corps, called to 
active duty, it has been found desirable to assign the officer to duty as a dis- 
bursing officer, and that it is expected that other officers will be called upon 
to perforin such duty and to be accountable for ordnance property^ To pro- 
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tect the United States against losses that may occur because of the inexperience 
of these officers and because of their temporary status, lie deems it desirable 
that they be bonded in amounts as follows: Majors and captains, $10,000, and 
first lieutenants, $5,000. These amounts correspond to the amounts required 
by Circular No. 23, Office Quartermaster General, December 13, 1916, of officers 
of the respective grades. Quartermaster's Department. He says that Lieut. 
Bonar, before leaving for France, was required to furnish a bond of $5,000, 
and recommends that this action be approved and that authority be given to 
bond such officers hereafter in the amounts stated, should they become account- 
able for funds or public property. On account of the difficulty of arranging 
for a bond abroad and the desirability of having such officers available for any 
duty, he further recommends that all such officers ordered for duty abroad be 
required to furnish bond in the above amounts before departure. 

2. This office sees no objection to the^ approval of the i*ecommendatlon of the 
Chief of Ordnance. It is well settled that the head of a department, although 
there may be no express statutory pi^ovlslon requiring disbursing officers to give 
a bond, may nevertheless require a bond for the protection of the United States, 
and that where public property is Intrusted to Individuals, there being no law 
requiring a bond, the head of a department may properly require one. (Dlg» 
Ops. J. A* G. 1012, p. 198.) 



ABMT: Special and Teebnlcal Troops; Recruit Training Units. 

The special and technical troops authorized by section 2 of the selective draft 
act are In addition to the number of drafted forces authorized elsewhere In said 
act. (40 Stat. 76, 77.) 

The recruit training units authorized by section 1 of said act are to be ralse4 
by draft exclusively, even- though designed to maintain, among other forces, 
organizations of the Regular Army and drafted National Guard. Nevertheless^ 
men who have voluntarily enlisted may, by administrative action, be trained in 
those units, although they can not legally be members thereof. 

June 15, 1917. : 

6-200. 

[Memorandum for the Chief of the War College Division, General Staff.] 

Subject : Interpretation of the act of May 18, 1917. 

1. In the accompanying memorandum for this office, prepared by the Chief 
of the War College Division, General Staff, under date of June 13, 1917, the 
following questions are presented : 

(a) Whether the special and technical troops mentioned in the proviso of 
section 2 of the act of May 18, 1917 (40 Stat. 76, 78), are In addition to the 
number of drafted forces elsewhere authorized In the act or are Included 
therein; 

( b ) Are the recruit-training units authorized by clause 5 of section 1 of the 
act of May 18, 1917, members of the Regular Army and drafted National Guard, 
both of which may be maintained by voluntary enlistment under section 2 of 
the act, or Independent of those forces and to be maintained by draft exclusively 
although designed to maintain, among other forces, organizations of the Regular 
Army and drafted National Guard? 

2. The authority conferred by the proviso of section 2 of the act referred 
to is to "raise and maintain by voluntary enlistment or draft, as herein pro- 
vided, special and technical troops as he may deem necessary." This authority 
is, so far as the raising of the troops is concerned, complete in itself and is an 
independent authority. Should It have been contemplated that the forces 
authorized were to be organized out of drafted forces elsewhere provided for, 
the words "raise and maintain" would not have been employed, but the 
President would have been authorized only to organize such special and 
technical troops. The words " as herein provided," occurring after the word 
** draft," are Intended solely to govern the method of draft and not to limit 
the forces from which the special and technical troops are to be drawn to 
those drafted under other authorizations of the act I am therefore of the 
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opinion that the special and technical troops referred to are in addition to the 
number of drafted forces authorized elsewhere in the act. 

3. Clause 5 of section 1 of the act (40 Stat. 76, 77), referred to reads: 

" To raise by draft, organize, equip, and officer, as provided in the third para- 
graph, of this section, in addition to and for each of the above forces, such 
recruit training units as he may deem necessary for the maintenance of such 
forces at the maximum strength." 

The words ** in addition to " clearly mark this force as a force independent 
Qf the forces to which they are to be an adjunct. These training units are t6 
be raised by draft exclusively, the terms of the authority prescribing that 
method only. In section 2 of the act referred to, after providing — 

" That the enlisted men required to raise and maintain the organizations of 
the Regular Army and to complete and maintain the organizations embodying 
the members of the National Guard drafted into the service of the United States, 
at the maximum ;legal strength as by this act provided, shall be raised by 
voluntary enlistment, or if and whenever the President decides that they can 
not effectually be so raised or maintained, then by selective draft." 
it is specifically provided that — ' 

** all other forces hereby authorized, except as provided in the seventh para- 
graph of section 1, shall be raised and maintained by selective draft exclu- 
sively." 

The training units are not organizations of the Regular Army, nor are they 
organizations embodying members of the National Guard drafted into the 
service of the United States, but are distinct organizations serving a particular 
purpose, viz, the training of recruits which may afterwards be transferred 
to organizations for which the training units are an adjunct. So far as the 
Regular Army and the organizations embodying drafted miembers of the 
National Guard are concerned, the training units therefor may l^e organized 
for the purpose of training drafted men in anticipation of a necessity for the 
use of drafted men in maintaining them. Since the authority for raising and 
maintaining the training units is independent, their organization need not await 
the actual necessity for their use in maintaining the Regular Army and organi- 
zations embodying drafted members of the National Guard. Men will be trans- 
ferred from these training units to the organizations of the Regular Army and 
those embodying drafted members of the National Guard only when there are 
vacancies in those organizations, and such vacancies will necessarily be a 
result of insufficient enlistments therein. Therefore, whenever by authority of 
the President or his proper representatives enlisted men are transferred from 
the training units to the organizations of the Regular Army and those em-^ 
bodying drafted members of the National Guard that action will be a sufficient 
declaration of the deficiency in voluntary enlistments to justify the use of 
drafted men in the organizations referred to. It follows, therefore, that under 
the independent authority of clause 5 of section 1, drafted man may be trained 
in training units with a view to their future incorporation in the Regular Army 
or in organizations composed of drafted members of the National Guard while 
voluntary enlistments are still being made for those forces. 
• Furthermore, while no one can be a member of the training units unless 
drafted, men who have been voluntarily enlisted may, by administrative action, 
be trained in those units although they can not legally be members thereof. 



OFFICE: PHILIPPINE SCOUTS: Eligibility of Officers of, for Appoint-^ 
ment as Seeond Lieutenants, Begpular Army. 

Philippine Scout officers to be eligible for appointment as provisional second 
lieutenants of the Regular Army must be unmarried. Clause 2 of the second 
paragraph of section 24 of the national defense act (39 Stat. 166, 182) gives 
to officers of the Philippine Scouts the same privileges and subjects them to the 
same requirements as enlisted men of the Army ; and the latter are specifically 
required by the statute to be unmarried in order to be eligible for appointment 
as provisional second lieutenants. The amendment of said section 24, contained 
in the act of May 12, 1917 (40 Stat 40, 44), does not affect this question. 



48 OPHsTIONS JUDOS ADVOCATE G£]»£BAL OF AJBJAY. 

June 16, 1917. 

64-212. 

[Memorandum for the Chief of the War College Division, General Staff.] 

Subject : Appointment of Philippine Scout officers as provisional second lieuten- 
ants, Regular Army. 

1. In a memorandum for this office, dated June 12, 1917, you in effect ask 
this office to reconsider its opinion of December 18, 1916 (Ops. J. A. G. 64-212), 
holding that Philippine Scout officers to be eligible for appointment as provi- 
sional second lieutenants of the Regular Army must be unmarried. You urge as 
reasons for a contrary view (o) the fact that the act of May 12, 1917 (40 Stat. 
40, 44), amended clause 2 of the second paragraph of section 24. of the national 
defense act to read as follows, the underscored portion Indicating the amend- 
ment ; " under the provisions of existing law of enlisted men, including officers of 
Philippine Scouts, between the ages of twenty-one and thirty- four years, whose 
fitness for promotion shall have been determined by competitive examination; 
and of members, including officers, of the Organized MiUtia, the Natiomd Guard, 
or Naval Militia, between the ages of twenty-one a^vd thirty-four years, who have 
had at least ninety days o/ctual Federal military service under any coil of the 
President during the calendar year nineteen hundred and sixteen, and whose 
fitness for promotion shall have been determined by examination;" (b) that 
the word " including " can be ignored, since it is not only ungrammatical but is 
rot a correct statement of fact, Philippine Scouts not being enlisted men; (c) 
that it is unreasonable to infer that when Ck)ngress inserted the words " officers 
of the Philippine Scouts," they intended simply to make such officers eligible 
in the same group with enlisted men; and (d) that it must have been well 
known to congressmen who introduced bills to authorize the appointment of 
Philippine Scouts that such officers were married. 

2. It was said in the opinion of this office referred to in your meinoi-andum — 
•'An act of July 30, 1892 (27 Stat 336), provides: ^That ail unmarried sol- 
diers under thirty years of age, who are citizens of the United States, are 
physically sound, who have served honorably not less than two years in the 
Army * * * may compete for promotion under any system authorized by 
this act.' 

" Section 24 of the national defense act of June 3, 1916 (39 Stat 166, 183), 
authorized enlisted men to become candidates for commissions on completion of 
one year's service. Section 24 also provides that vacancies in the grade of 
second lieutenant shall be filled * by appointment in the following order : ' 

«( i 4s * * (2) Under the provisions of existing law, all enlisted men, inolud- 
ing offlcers of the Philippine Scouts, whose fitness for appointment shall have 
been determined by competitive examination * * *.* 

" The foregoing provision has been construed, properly I think, as giving to 
officers of the Philippine Scouts precisely the same privileges, and subjecting 
them to the same requirements, as enlisted men of the Army. It has been 
construed as entitling them to preference over other candidates, to exemptions 
from examination in certain subjects, and to the right of being appointed up* 
to the age of 30 years, to the same extent as enlisted men. The provision can 
only be reasonably construed as requiring them, like enlisted men, to be un- 
married, and such, I think, is the clear intent of the law." 

a. The amendment of the clause by the act of May 12, 1917, set forth in para- 
graph 1, supra, does not affect the clause In respect to the tnclusion of officers 
of the Philippine Scouts under the laws governing the appointment of enlisted 
men. It modifies the age limitation for both enlisted men and officers of the 
Philippine Scouts and adds a new class of officers of the Organized Militia, 
National Guard, and Naval Militia, set off by a semicolon and distinguished by 
a repetition of the preposition " of " for which the age limit is repeated, and 
other qualifications which are not applicable to enlisted men and officers of the 
Philippine Scouts are added. 

4. The use of the word "including" is not ungrammatical, although it may 
seem paradoxical. The effect of the word, at law, is to place its object in the 
same class with the category it modifies, for the purposes under consideration 
only. The purpose under consideration in the instant case is appointment under 
the laws governing the appointment of eiflisted men. The use of the word " in- 
cluding " recognises difference in character, without which, indeed, there would 
be no occasion for tiie use of the word. 
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5. There is bo rule of statutory construction which would permit the sub- 
stitution in .a statute of one word for another or thQ giving to a word an un- 
usual meaning upon the basis of ah inferred intent when the inference of Intent 
is drawn only from the history of the proposed legislation and not even from 
the record of congressional deliheratlon. The pr^umption that Congress knew 
of the requirements of existing law with, refterence to the qualifications of en- 
listed men for appointment, and also knew that many PhlllpplDe Scout officers 
were married confirms rather than negatives the construction that by placing 
Philippine Scout officers under the existing law governing the appointment of 
enlisted men it was intended that only unmarried officers of Philippine Scouts 
should be appointed. 

6. I am unable to arrive at any different conclusion from that expressed in 
the opinion of December 18, 1916. The act of May 12 does not, in my opinion, 
modify in any respect the requirement of the clause under consideration that 
Philippine Scout officers must, in order to be eligible for appointment, be un- 
married. 



ABMT CHAPLAINS: QHalifl«atieHS for Appoinlmeat 

The amendment of section 15 of the national defense act (39 Stat. 166, 176) 
contained in the Army appropriation act of May .12, 1917 (40 Stat. 40, 72) aa 
to the appointment of chaplains in the Army, became effective from the date of 
its approval, and leaves the qualifications for appointment to that office as pre- 
scribed in the general law (31 Stat. 748, 750), Thus a person over 40 yeai-s of 
age and under 41, who was nominated but not appointed prior to May 12, 1917» 
Is not eligible for appointment as chaplain. 

June 16, 1917. 

64-233.a 

[Memorandum for The Adjutant General.] 

Subject : Eligibility of Rev.- Frank B. Bonner for appointment as chaplain. 

1. In a memorandum for this office dated June 13, 1917, you state that Rev. 
Frank B. Bonner was, on May 7, designated to take the requifed examination 
for appointment as chaplain under authority of the proviso of section 15 of the 
national defense act of June 3, 1916 (39 Stat. 166, 176), authorizing preference 
to veterans not over 41 years of age at the time of application ; and also state 
that Mr, Bonner became 41 years of age on May 18, 1917, and has not yet been 
appointed. You ask whether, in view of the amendment of section 15 of the 
national defense act by the Army appropriation act of May 12, 1917 (40 Stat 
72) Mr. Bonner may be appointed. 

2. The effect of the amendment of section 15 of the national defense act by 
the act of May 12, 1917, was to remove from that section the proviso which 
authorized veterans to be appointed if they had applied for appointment before 
they became 41 years of age, and was effective from the date of its approval to 
eliminate from the law any authority for the appointment of an officer under 
that proviso, leaving his qualifications for appointment as chaplain to the gen- 
eral law (31 Stat 748, 750), which provides that " no person shall be appointed 
a chaplain in the Regular Army who shall have passed the age of 40 
years * * ♦." 

3. I am, therefore, of the opinion that, under the facts stated, the act of May 
12, 1917, rendered Mr. Bonner Ineligible for appointment as a chaplain, he 
having passed the age limit prescribed by law, effective upon all applicants after 
tJiat date. 



ENLISTMENT: DISOHABOE: Enlistments Conttnne in Foree During the 
Emergency. 

Under the provision of section 7 of the selective draft act (40 Stat 76, 81), 
all enlistments shall continue in force during the emergency, unless sooner 
discharged. This section also applies to enllstm^its iii the National Guard. 
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A discharge for the purpose of immediate reenlistment would involve unneces- 
sary administrative labor and a multiplication of records. 

28-240. 

War Department, J. A. G. C, June 18, 1917.— To The Adjutant General. 
. 1. By reference of the within telegram from the commanding general. East- 
ern Department, this office is aslced whether the provision of section 7 of the 
act of May 18, 1917 (40 Stat. 76, 81), that "All enlistments, including those in 
the Regular Army Reserve, which are in force on the date of the approval of 
this act and which would terminate during the emergency shall continue in force 
during the emergency unless sooner discharged; but nothing herein contained 
shall be construed to shorten the period of any existing enlistment," is effec- 
tive to continue in force enlistments in the National Guard. 

2. Since the provision quoted is applicable to ** all enlistments,*' it is, in my 
opinion, applicable to enlistments in the National Guard, they being in the 
National Guard of the United States as well as in the National Guard of the 
State. The words, *' including those in the Regular Army Reserve," are, in 
my opinion, used for the purpose of greater certainty and do not have the effect 
of indicating the exclusion of members of any force from the effect of the 
provision. 



ABMT: Corps of Interpreters, Authority for Orgranlzatlon of. 

A proposed corps of interpreters, to consist of a commissioned personnel 
numbering 100 and an enlisted personnel numbering 72, may not be organized 
as " special and technical troops " under section 2 of the selective draft act 
(40 Stat. 76, 77). They may, however, be included in headquarters organiza- 
tions under authority of section 3 of the national defense act (39 Stat. 166). 

June 20, 1917. 

6-200. 

[Memorandum for the Chief of Staff.] 

Subject: Interpreters. 

1. In an informal note you have referred to this office a memorandum of the 
War College Division, General Staff, dated June 15, 1917, proposing that there 
be organized under the proviso of section 2 of the act of May 18, 1917 (40 
Stat. 76, 78), a corps of interpreters to consist of a commissioned personnel 
numbering 100 and an enlisted personnel numbering 72. In a note, attached 
to the memorandum, you state : " It seems something of a strain on the law 
to call these people special or technical troops." 

2. The proviso occurring in the second section of the act referred to confers 
upon the President practically unlimited authority to organize special and 
technical troops, the only limitation being that he shall determine that they 
are " special and technical troops " and that they are " necessary." The 
proviso reads: 

" That the President is authorized to raise and maintain by voluntary enlist- 
ment or draft, as herein provided, special and technical troops as he may deem 
necessary, and to embody them into organizations and to officer them as pro- 
vided in the third paragraph of section one and section nine of this act. Organi- 
zations of the forces herein provided for, except the Regular Army and the 
divisions authorized in the seventh paragraph of section one, shall, as far as 
the interests of the service permit, be composed of men who come, and of 
officers who are appointed from, the same State or locality." 

3. I doubt the propriety of considering organizations to be within the pur- 
view of the proviso quoted unless they consist of officers and enlisted men 
whose duties will bear some relation to the physical operation of the Army 
and be assimilated in some respects to the duties of troops; and I doubt the 
propriety of considering the proposed corps of interpreters, here under con- 
sideration, as " troops " within the meaning of the proviso above quoted. Clearly 
the provision, by specifying that such troops shall be raised and maintained 
" by voluntary enlistment or draft," contemplates that an enlisted body shall be 
the primary element of any organization formed under the provision of the sec- 
tion and not that the primary pui-pose of the organization shall be the creation 
of the commissioned offices with .an enlisted force as a mere incidental feature. 
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4. Since the interpreters and translators, which it is desired to commission 
and enlist, are to serve principally with headquarters of Army units, I suggest 
that the feasibility of including them in headquarters organizations, under 
authority of section 3 of the national defense act of June 3, 1916 (39 Stat. 166) 
be considered. 



PAY AND ALLOWANCES: Right to Extra-Duty Pay; Distinction Between 
Extra Duty and Special Duty. 

Since the right to extra-duty pay is given by statute and can therefore be 
taken away only by legislation, instructions of the Secretary of War that no 
extra-duty pay will be allowed after the approval of any act giving increased 
pay can not operate to deprive . enlisted men who are actually employed in 
extra duty in pursuance of competent orders of the right to receive extra pay 
therefor. 

June 20, 1917, 
72-230. 

[Memorandum for the Chief of Staff.] 

• 

Subject : Extra-duty pay of enlisted men. 

1. There seems to prevail a misimderstanding regarding the payment of extra- 
duty pay to enlisted men. Extra-duty pay, like all other forms of pay, is statu- 
tory ; tliat is, authority for its payment must be found in the statutes, and an 
enlisted man is entitled thereto for the performance of a particular kind of 
service not incident to his contract of enlistment. When he renders such service 
in pursuance of competent orders he becomes entitled to the pay, and he can not 
be deprived of such right by Executive orders or regulations. As I view the 
statutes and decisions, the only way to reduce extra-duty pay under existing 
law is to lessen employment of enlisted men upon extra duty ; that is, the char- 
acter of duty the performance of which under competent orders entitles an 
enlisted man under the terms of the statutes to extra-duty pay. 

2. The permanent statutes governing the employment of enlisted men on 
extra duty and providing for the allowance of extra-duty pay therefor follow: 

Section 1235, Revised Statutes : " Working parties of soldiers shall be detailed 
for employment as artificers or laborers, in the construction of permanent 
military works or public roads, or in other constant labor only upon the written 
order of a commanding officer, when such detail is for ten or more days." 

Section 1287, Revised Statutes : " When soldiers are detailed for employment 
as artificers or laborers in the construction of permanent military works, public 
roads, or other constant labor of not less than ten days' duration, they shall 
receive, in addition to their regular pay, the following compensation : Privates 
working as artificers, and noncommissioned officers employed as overseers of 
such work, not exceeding one overseer for twenty men, thirty-five cents per day, 
and privates employed as laborers twenty cents per day. This allowance of 
extra pay shall not apply to the troops of the Ordnance Department." 

Section 1287, Revised Statutes, just quoted, was amended by the act of 
March 3, 1885 (23 Stat 356, 359), which provides: "That ♦ * * dollars 
* * * shall be set aside for the payment of enlisted men on extra duty, at 
constant labor of not less than ten days ; and such extra-duty pay hereafter shall 
be at the rate of fifty cents per day for mechanics, artisans, school teachers, 
and clerks at Army, division, and department headquarters, and thirty-five cents 
per day for other clerks, teamsters, laborers, and other enlisted men on extra 

dutj'." 

The act of March 2, 1901 (31 Stat. 895, 903), -provides that enlisted men re- 
ceiving or entitled to the 20 per cent increase pay for foreign service shall not he 
entitled to or receive extra-duty pay. Besides the general authority for the pay- 
ment of extra-duty pay to enlisted men the Regular Army appropriation act con- 
tains specific authority for the payment of extra-duty pay for various classes 
of employment as specific therein. Such specific provisions will be found under 
the headings, ** Miscellaneous," "Incidental expenses. Quartermaster Corps," and 
" Engineer Department." 

3. Without going into an extended discussion of the statutory provisions 
quoted, it seems sufficient to point out that the courts have held that the per- 
formance of extra duty by an enlisted man under competent orders detailing him 
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t0 sacM duty eatitles him to extra-duty pay, and tliat his right to such pay is not 
defeated by the absence of a toriiten order, or by the designation of such duty as 
special duty. In United Staies t. Ross, 289 United States 530, 534, the Supreme 
Court; fli>eaki]3ig through Mr. Justice Hugltts, said : 

" We agree with the contention of the claimant that the regulation can have 
force only so far as it may be deemed to be in accord with the acts of Con- 
gress; and we may assume in deciding the present case, as was held by the 
court below, that section 1236 €t the Revised Statutes was not Intended to pre- 
clude a recovery of extra-duty pay, where there had been a detail to extra duty 
by competent authority, although not in writing, and extra duty entitling the 
enlisted men to extra pay under the statute had actually been performed." 

In the recent case of Scheid v. United States, decided February 26, 1917 (52 
Ct. CIS. 247, 267), the Court of Claims said: 

**It is also contended, on behalf of the defendnnt, that there can be no recovery 
in this case because the detail was not in writing. This question has been hereto- 
fore considered by this court as well as by the Supreme Court, and it has been 
held that the section of the statutes providing for details In writing was not 
intended to preclude a recovery of extra-duty pay to which a man might be 
entitled under the law^ where It appeared that he had been detailed to such 
extra duty by competent authority and that the extra duty had been actually 
performed." 

As to what character of service constitutes extra duty, entitling an enlisted 
man to extr^-duty pay, the court in the Scheid case, supra, said : 

" The remaining question for consideration is as to the character of the duty. 
The details were in terms to * special duty.' It has been held, and may now be 
said to be well settled, that the mere designation of the duty as special duty 
can not of Itself determine the character of the duty and deprive the claimant 
of his rights to compensation therefor if in fact the duty was extra duty. 
Whether it was special duty or extra duty is to be determined from the facts 
themselves. In the opinion of this court in Boss v. The United States, su^ra, 
quotation was made from an opinion of the Judge Advocate Genei'al of the 
Army found In the decision of the Comptroller of the Treasury in Brady's case 
(15 Comp. Dec. 370). This opinion distinguishes very elaborately and quite 
clearly between extra duty and spectial duty, and we know of no better author- 
ity to follow upon that question." 

The opinion of the Judge Advocate General (Ops, J. A. G. c, 24158, Dec. 2, 
1908) referred to by the Court of Claims distinguishing between special duty 
and extra duty, as set forth in 15 Comptroller's Decisions 376, is as follows : 

" The distinction between ' extra ' and * special * duty is as old as the Military 
Establishment. The law has always provided rations, fuel, clothing, and bar- 
Tack accommodation to enlisted men, but it has never made specific provision 
for preparing and serving the food, cutting and handling the fuel, caring for 
the stoves and heating arid lighting apparatus, altering and repairing uniform, 
or for the police and security of the squad rooms, or for keeping the company 
records, rosters, and books. It is assumed that all these services, being for 
the benefit of the enlisted men, will be rendered by the enlisted men themselves. 
It has also been assumed that, save for the small allowance now made by law 
to company cooks and mess sergeants, the services would be rendered without 
cost to the public, as they relate exclusively to the comfort and welfare of the 
enlisted men. 

"The term 'special duty* has always been applied to the services above 
-described, which are rendered by enlisted men in connection with the interior 
administration of companies and other organizations. This for the reason 
above stated, that they relate solely to the comfort and convenience of the 
men themselves and the safety of the public property pertaining to the com- 
pany, together with the private property belonging to the enlisted men who 
constitute its membership. The cooking of food, the preparation and serving 
of rations, the police of the kitchen and dining room, the preparation of reports 
and returns and the keeping of company books, the cleaning, heating, and the 
maintenance of order in the squad rooms, the care of the gun racks and other 
public property, the police of the stables, the fGe<iing of the animnls, etc., are 
among tiie services rendered by enlisted men which fall under the general term 
and description of * special duty.' Each man is expected to attend to these 
duties himself, or to contribute by his labor to their complete performance, but 
the experience of more Sian a century has been that the several duties above 
described are ol erach character that they can be performed to better advantfif^e 
by one or several men detailed for that purpose from time to time than by 
the entire membership of the company. No pay is due for the reasons above 
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stated. The services pertain to tlie compaxiy and are rendered by the en- 
listed men as an incident of their enlistment contracts. Consideration for 
the service rendered takes the form of excusing those who perform special duty 
from a portion of the guard duty, drill fatigue, or detached service that is 
required by regulation and existing orders, the principle being that if oiie 
man cooks for the company, cares for the squad room^ acts as company clerk, or 
as room or stable orderly, his comrades do his duty for him In consideration 
of the benefit wh^ch the entire membership of the company derives from the 
service rendered by the individual. 

" There is a kind of service, not always strictly i?iilitary in character, which 
it has been found necessary to require of troops, and which, since 1819, has 
been designated as * extra duty.' This duty has consisted in opening and 
repairing roads, constructing fortifications, barracks, storehouses, and other 
buildings at cantonments and military posts, the making of surveys, the con- 
struction and repair of bridges, etc. The works so described had no connec- 
tion with the interior administration of companies as above described, and 
was performed by the assignment of several companies, battalions, regiments, 
or brigades, the strength of the working party depending upon the importance, 
character, and necessity of the work to be done. As this constituted no part 
of a soldier's duty proper, provision for the payment of enlisted men engaged in 
such work was made, at a relatively early day, in the following enactment : 

•' ' Whenever it shall be found expedient to employ the Army at work on 
fortifications, in surveys. In cutting roads, and other constant labor, of not 
lass than ten days, the noncommissioned officers, musicians, and privates so 
employed shall be allowed 15 cents and an extra gill of whiskey or spirits each 
per day while so employed/ Act of March 2, 1819 (3 Stat 488). 

"In the act of May 19, 1846 (9 Stat. 13, 14), the rate of extra-duty pay was 
fixed at 15 cents, with a commutation of the spirit ration, which was to be 
paid in cash. 



(( 



There is another form of extra duty upon which, for a number of years 
past, it has l^een found necessary and expedient to employ enlisted men. At 
every military post the constant services of certain classes of tradesmen, in- 
cluding carpeaiters, painters, plumbers, tinners, peckers, teamsters, clerks in 
the supply departments, etc., are required. These services, if considerable in 
amount, are obtained by contract or from civil employees in the operation of 
their contracts of employment. But in a majority of cases it has been found 
that they can be better rendered by enlisted men in the form of extra-duty 
services. The services rendered by these detailed soldiers are not rendered to 
their comrades, and do not inure directly to their comfort and convenience; 
they are rendered to the public, and might be obtained, as has been seen, by 
contract or from employees in the operation of contracts of employment. As 
these services are not a part of a soldier's duties, those who render them ar© 
entitled to compensation therefor, and such compensation has been fixed by 
Congress in the clause making provisions for extra-duty pay in the annual acts 
of appropriation for the support of the Army. 

*' From what has been said it will appear that since 1819 the terms special 
duty and esetra duty have had a definite meaning in the administration of the 
military establishment. The term ewtra duty has related to constant labor, 
extending over a period of not less dian 10 days, not connected with the interior 
administration of a company, regiment, or other organization, and for this 
service compensation in the form of extra-duty pay has been allowed by law. 
The term special duty^ Binoe the organization of the Grovernment under the 
Constitution, has related to service clearly connected with the administration 
of companies, battalions, regiments, etc., or with the comfort and welfare of the 
enlisted men belonging to such organizations. It is a duty which belongs to 
the organization, to the enlisted men of the company or regiment, and not to 
the pubUe. As the amount required of each meniber is so small, It can be 
better and more efficiently performed by one or more persons than by many. 
For that reason the practice of more than a century has been to allow tlie 
services included under the denomination * special duty* to be performed by 
enUsted men detailed particularly for that purpose. As the detailed men 
render a service which ordinarily devolves npon all members of the organiza- 
tionf the consideration, therefore, takes the form of temporary exemption from 
drill, guard duty, detached service, etc., during the period of the detail. From 
the nature of the service rendered, no money compensation has ever been 
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expected or allowed, as the service rendered Is to the men of the organization 
and not to the public. * * ♦ »♦ 

To the foregoing explanation of the distinction between extra duty and 
special duty should be added what the Supreme Court said on the subject in 
United States v. RosSy 239 United States 534, which was a claim of an enlisted 
man of the Hospital Corps for extra-duty pay for services as telegraph and tele- 
phone operator in a general hospital. The court said : 

"But the question remains whether the claimant did perform 'extra duty.* 
The term is obviously a relative one; and It can tiot be determined that the 
enlisted man was performing extra duty without a complete understanding of 
the scope of the duties which he might properly be expected to perform in 
accordance with his enlistment without receiving extra pay. What might be 
extra duty in the case of men of the line might not he extra duty in the case 
of men in the staff departments.** 

As stated above, this oflSce is of opinion that there is no way to reduce extra- 
duty pay to enlisted men except by lessening the assignment of men to such ' 
duty. As said by the Comptroller of the Treasury in 23 Comptroller's Decisions 
95, in connection with an extra-duty pay case : 

" Where the law specifically provides compensation for a certain duty, per- 
formance of that duty under proper orders carries with it the right to receive 
the compensatiota, and if this right is denied by the administrative officers, the 
accounting officers are required to see that the proper compensation Is allowed.*' 

4. As It Is not understood that the department Intends to curtail the employ- 
ment of enlisted men on extra duty, no draft of regulation to that effect is 
submitted. Attention Is Invited to the fact that during the Spanish-American 
War extra-d\ity pay was discontinued by the act of Congress approved April 
26, 1898 (30 Stat. 365). This act provided: 

" That In time of war the pay proper of enlisted men shall be Increased 
twerity per centum over and above the rates of pay as fixed by law : Provided, 
That In war time no additional Increased compensation shall be allowed to sol- 
diers performing what is known as extra or special duty: Provided further. 
That any soldier who deserts shall, besides incurring the penalties now attach- 
ing to the crime of desertion, forfeit all right to pension which he might other- 
wise have acquired.** 

The prohibition against the payment of extra-duty pay in time of war was 
repealed by the act of May 11, 1908 (35 Stat. 106, 110). 



DISCIPLINE: Desertion; Place of Trial, How Determined. 

In determining the place of trial for desertion In time of war commanding 
officers should be Instructed to consider the expense involved in securing the 
attendance of witnesses. 

.1 

2e-«00. 

War Department, J. A. G. C, June 20, 1917— To The Adjutant General. 

1. Returned, — The offense of desertion in time of war Is punishable by death 
or such other punishment as a court-martial may direct, and it Is, therefore, a 
capital case In which the use of depositions is not allowed except on the part 
of the defense. For this reason trials for desertion in time of war will oi*di- 
narily entail greater expense than trials for desertion in time of peace, and 
commanding officers and all others concerned should be more than ever vigilant 
to see that charges for desertion In time of war are rigidly investigated and 
full and complete reports made with reference thereto for the Information of 
department commanders. 

2. In the case under consideration the expense to the Grovermnent may pos- 
sibly be reduced by returning the alleged deserter either to the place where 
he was returned to military control or to his command for trial, and the com- 
mandant. United States Disciplinary Barracks, Fort Leavenworth, Kans., should 
be instructed to procure the personal attendance of the necessary witnesses 
or to return the prisoner to one or the other of the places indicated, accordingly 
as he may determine the course which will probably involve the least expense 
to the Government in the trial of the case. 
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3. The situation presented by this case will continue during the war, and 
department commanders should be instructed by telegraph to take into consid- 
eration the expense Involved fn procuring the personal attendance of witnesses, 
in addition to any items of expense heretofore considered, in determining 
whether alleged deserters in time of war shall be tried where they may be 
returned to military control, at the place where their commands may be serv- 
ing, or whether they shall be sent to the United States Disciplinary Barracks at 
Fort Leavenworth, KTans., or to the Pacific branch thereof at Alcatraz, CaL, 
for trial. 



SELECTIYE DRAFT ACT: Applicable to Porto Rico and Porto Ricans. 

The selective draft act (40 Stat. 76) applies to Porto Rico. All citizens and 
natives of Porto Rico who had not declared their intention not to becdme citi- 
zens of the United States on or before May 18, 1917, are subject to registration 
and draft. 

June 22, 1917. 
6-250. 

[Memorandum for the Chief, War College Diyision, General Staff.] 

Subject: Draft of Porto Ricans. 

1. You ask in effect whether or not the new selective draft act, approved 
May 18, 1917 (40 Stat 76), applies to Porto Rico and Porto Ricans. In my 
judgment it does. 

2. The word " territory^" as employed in that act, especially in sections 2 and 
4 thereof, includes Porto Rico. Organically, even under the Forakcr Act (31 
Stat. 77, 79), Porto Rico was a Territory. {Porto Rico v. Rotaly, 227 U. S. 270; 
American R. R, Co. v. Didricksen, 227 U. S. 145 ; American R, R. Co, v. Bi/rcht 
22^ U. S. 547; Kopel v. Bingham, 211 U. S. 468.) The recent organic act in my 
judgment places the question beyond all doubt. The declaration that the word 
"territory" as used in the national defense f^ct includes Porto Rico (sec. 62) 
strengthens the view that as a matter of policy Porto Rico should be regarded 
as a territory in military legislation except where the contrary Intent rather 
clearly appears. Also both by the Foraker Act, April 12, 1900 (31 Stat. 77), 
and section 9 of the recent organic act of March 2, 1917 (39 Stat. 951, 954), the 
statutes of the United States not locally inapplicable, with certain specified 
exceptions are to be held to be in full force and effect in Porto Rico. I may also 
add for your information that In my opinion the act applies to Hawaii and 
also to Alaska, but not to the Philippines, and not to the Panama Canal Zone. 

3. As to who in said territory are subject to registration and draft, permit 
me to say also that by section 6 of the new organic act supra, all citizens of 
Porto Rico and all natives of Porto Rico temporarily absent from that island 
when peace was declared and who have since returned and are permanently re- 
siding therein and are not citizens of any foreign country, are expressly declared 
to be citizens of the United States. The declaration, however, is coupled with the 
provision that any person thus described may retain his present political status 
by making declaration under oath within six months of the taking effect of the 
organic act of his intention not to become a citizen of the United States; and 
it is further provided that any person born, in Porto Rico of alien parents and 
permanently residing in that Island may, after the taking effect of the act, or 
if a minor upon reaching his majority, or within one year thereafter, make a 
sworn declaration of allegiance to the United States and from and after that 
he shall be considered to be a citizen of the United States. The new Army act 
(40 Stat. 76, 77) provides that— 

" Such draft as herein provided shall be based upon the liability to military 
service of all male citizens, or male persons not alien enemies, who have de- 
clared their intention to become citizens between the ages of twenty-one and 
thirty years, both inclusive." 

In view of the expressed declaration as to citizenship contained in the new 
organic act of Porto Rico, in my opinion It must be held that all who had not 
declared their intention not to become citizens of the United Stated? on or 
before May 18, 1917, the date of the approval of the selective draft act, will be 
subject to registration and draft ; and that also any person born of alien parents 
and permanently residing in the islands may virtually be said to be one who 

87243^—19 5 
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has declared his Intention to become a citizen of the United States In view of 
the fact that only his dedaratlon of allegiance is required to complete the 
status of citizenship. 



NATIONAL DEFENSE ACT: NATIONAL GUABD: Bank of N»iie»Mmis^ 
sianed Officer BeemlistlBg After Mvster OnU 

When a noncommissioned officer of a National Guard organization, after 
Imving been mustered out of the serrice, reenlists in his former organization 
and there is no vacancy in the noncommissioned personnel thereof » he must 
be carried as and reeelTO the pay of a private. 

6-151.1. 

War Department, J. A. G. O., June 23» 1917. — ^To The Adjutant General. 

1. The assistant quartermaster, Douglas, Ariz., forwards, June 14, 1917, with 
request for decision, a communication from the commanding officer, detachment^ 
First Arizona Infantry, Ajo, Ariz., with regard to the status of Teller Broshears, 
of Company B, First Arizona Infantry. It is stated that Broshears, while a 
corporal, was mustered out of the Federal service April IS, 1917; that on 
June 5, 1917, he applied for reenllstment ; and that, by direction of the com- 
manding ' officer, First Arizona Infantry, the commander of Company B was 
inrtrueted to have him ^gn the dual oath and to restore him to duty. The 
question Is raised as to whether he should be carried as and receive the pay 
of a corporal or private, it being stated that when he was mustered out he was 
a corporal and was never reduced in orders,, but that at the presmt time Com- 
pany B has its full complement of noncommissioned officers appointed since the 
muster out of a pcMrtion of the company. 

2: It is understood from the statement of facts that CorpiL Broshears, with 
other memb^s of tlie company who declined to sobflcribe to the oath prescribed 
by the naticmal defense act of June 3, 1916 (39 Stat* 106, 201), was mustered 
out of the Federal service ; and that he applied June 5, 1917, for reenlistmcsit 
and signed tlie dual oath and was lestosred to duty. In the <^ini&n of this of&ce 
Broshears is to be regarded as having reenlisted June 5, 1917, and that, in view 
of the fact that there was no vacancy in his company as ccMrpoial^ he must be 
carried as and rec^ve the pay of a private. 



OFFICE: QvalffieatioBS for AppolfitmeBt as Anistant Teterisarian. 

Since the inroviston of section 16, national defoise act (39 Stat 166, 176), 
governing the ^gibility of persons for appointment as asiSstant veterinarians is 
not dependent upon tlie provisions governing the eligibiiity for appointment as 
second lieutenant found in section 24 of that act, the amendmeat of secticm 24 
by the act of May 12, 1917 (40 Stat. 40, 44), does not affect the provision 
relative to appointments as assistant veterinarians found in section 16 of the 
national defense act 

64-281. 

War Department, J. A. G. O., June 23, 1917.— To The Adjutant G^ieral. 

1. In the within letter the Surgeon General has asked whether the provision 
of the act of May 12, 1917 (40 Stat 40, 44), amending section 24 of the act of 
June 3, 1916 (39 Stat 166v 182), so as to provide new age limits for aiMPoint- 
ments to the grade of second lieutenant, affects <^JgibiIity for appointment as 
assistant veterinarian under section 16 of the national def^ise act. 

2. The provision of section 16 of the national defense act governing the eligi- 
bility of persons for appointment as assistant veterinarians is not dependent 
ui)on or affected by the provisions governing the eligibility for appointment as 
second lieutenant found in section 24 of that act. Therefore the amendnsent of 
section 24 of the national defense act }jj the act of May 12, 1917 (40 Stat. 40, 
44) does not aff'ect the provision relative to appointments as assistant veterina- 
rians found in section 16 of the national defense act. 
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ABMT: Personal Aids for Major Generals and Brigadier Generals. 

The Secretary •£ War can not authorize a major general to have, during the 
period of the emergency, one or more majors as personal aids, not to exceed 
three, in lieu of a like number of captains or lieutenants'^, nor can he authorize a 
brigadier general to have one or more captains as personal aids. Sections 11 
and 14 of the selective draft act (40 Stat. 76, 82, 83), do not suspend the restric- 
tions contained in section 1098, Revised Statutes. 

6-200. 

War Department, J. A. G. C, June 26, 1917.— To the Chief, War College 
Division, General Staff. 

1. You ask my opinion upon the following stated questions : 

"(1) Can the Secretary of War authorize a major general to have one or 
more majors as personal aids, not to exceed three, in lieu of a like number of 
captains or lieutenants, during the period of the existing emeregency? 

"(2) Can the Secretary of War authorize a brigadier general to have one 
or more captains as personal aids, not to exceed two, in lieu of a like number 
of lieutenants, during the period of the existing emergency? 

"(3) If the Secretary of War has such power, should the officer of advanced 
grade so selected be 'detftiled ' or * appointed * as aid,' and would it be necessary 
to state specifically in such an order that no increase of pay or allowances 
would accrue by reason of such detail or appointment? 

"(4) Specifically, do the provisions of sections 11 and 14, act of May 18, 
1917 (40 Stat. 7^ 82-83), suspend the restrictions contained in secton 1098, 
Revised Statutes?" 

2. I must answer " No " to the first two ; by reason of which it is unnecessary 
to answer the third. Generally, and responding to the fourth question, I must 
say that section 1098, Revised Statutes, and section 11 of the selective draft act 
(40 Stat 76, 82), are not in pari materia, having, as they do, entirely different 
purposes. The former is organizational, the latter relates to restrictions upon 
the personnel. If any law restricted the detail as aid of any oificer or oflicers 
of the grade stated, the restriction is suspended in virtue of section U. If by 
reason of law any captain or lieutenant was rendered unavailable for duty as 
aid, his unavailability is in abeyance. . Section 1098, Revised Statutes, is no more 
a restriction upon the detail, detachmait, and employment of officers and men 
than is any statute prescribing the composition of an organization, as for in- 
stance, the number of officers in an infantry company. In view of what is here 
said I must answer the fourth question ** No." 



SELEGTITE DRAFT ACT: Citizenship; Expatriation After Enactment of 
Draft Aet. 

United States citizenship is acquired by the mere fact of birth within the 
United States of a person owing allegiance, temporary or permanent, to the 
United States. Aliens who have acquired American citizenship, in the event 
of their return to the country of origin and reacquisition of their original citi- 
zenship, either by choice or by recovery, will simply lose American citizenship 
by one of these two facts. Any American citizen, whether native born or nat- 
uralized, who acquired foreign citizenship prior to the passage of the selective 
draft act (40 Stat. 76) would not fall within the terms of the act ; but expatria- 
tion after the passage of the act would not exempt a person from his obligation 
to render involuntary service thereunder. 

June 26, 1917. 

ia-210. 
His Excellency Dr. Cablos Mantjei. de Cespedes, 

Envoy Extraordinary owd Minister Plenipotentiary , Republic of Cuba, 

Cuban Legation, 1529 Eighteenth Street NW,, Washington, D. C 

Dear Sir : In reply to your communication dated June 25, 1917, I take pleas- 
ure in answering the several questions suggested therein, as follows : 

Question. — "(a) If those born in territory of the United States are, by this 
mere fact, American citizens, independently of their parents* nationality; or, 
if to acquire the American dtizenship, it is necessary that they should claim it 
or otherwise make any manifestation or declaration before the authorities of 
this country r* 
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Answer. — United States citizenship is acquired by the mere fact of birth 
within the United States of a person owing allegiance, temporary or permanent, 
to the United States. This excludes children of ambassadors, ministers, and 
consuls, who are considered as born within the allegiance of the sovereign power 
which their father represents, and hence, take the nationality of the father. 
The foreign-born children of citizens are themselves citizens whether their 
parents are citizens by birth or by naturalization. It is not necessary for a 
child who is thus born a citizen to make any declaration or manifestation 
before the authorities of this country of his intention to become a citizen. He 
is a citizen by the mere fact of birth under the conditions stated above. 

Question. — **(&) If those having been born alien, and afterwards acquired the 
American citizenship, in case that they should regain their original nationality, 
either by choice or by recovery, will they simply lose by any one of these two 
facts the American citizenship, without fulfilling any requisite before the 
authorities of this country, or will they have to comply with any, in order that 
they may be regarded as no American citizen? 

Answer. — Aliens who have acquired American citizenship, in the event of 
their return to the country of origin and reacquisition of their original citizen- 
ship, either by choice or by recovery, will simply lose American citizenship by 
one of these two facts. No manifestation or declaration before any of the au- 
thorities of this country will be necessary to give effect to their relinquishment 
of American citizenship. 

Question. — "(c) If the American citizens who lose this condition, by ac- 
quiring foreign citizenship will remain exempt from the obligatory military 
service imposed by the mentioned law?" 
. Answer. — It is understood that reference is here made to the selective draft 
act of May 18, 1917 (40 Stat. 76), under the terms of which the draft is to be 
" based upon liability to military service of all male citizens or male persons 
not alien enemies who have declared their intention to become citzens " between 
the ages stated. Any American citizen, whether native born or naturalized, 
who acquired foreign citizenship prior to the date of this act would not fall 
within the terms of this statute. The acquisition of a foreign domicile fol- 
lowed by the acquisition of foreign citizenship prior to the passage of this act 
will exempt the former citizen from his .obligation to render military service 
under this statute, inasmuch as the right of a citizen to expatriate himself, 
where the Government has made no demand up6n him, is established in our 
decisions. It is a rule, however, that expatriation can never be asserted as a 
cover for fraud or as a justification of an offense against the United States 
where it was acquired for this purpose (The Santissima Trinidad, 7 Wheat. 
283) ; and I think it must also be held that a citizen, whether native born or 
naturalized, residing abroad, can not evade his obligation to render military 
service under a statute which has subjected him to draft for the purpose by 
proceeding to acquire a foreign citizenship. 



NATIONAL DEFENSE ACT: NATIONAL GUARD: De Facto Property and 
Disbursing Officer. 

In the case of an administrative staff officer who, not being an officer of the 
National Guard, was ineligible for appointment as property and disbursing 
officer under section 67, national defense act of June 3, 1916 (39 Stat. 166, 199), 
upon his application for action by way of confirmation of his official acts as 
property and dibursing officer. 

Held, that no confirmation in his case would be required; that the acts of 
the officer as the de facto incumbent of the ofl^cer must be regarded as valid 
(29 Cyc. 1389, et seq.; 8 A. & B. Ency. Law 806) ; and that as there was no de 
jure claimant to the office for the time under consideration, the officer would be 
entitled to retain the salary paid to him while the de facto incumbent of the 
office. 

58-213. 

War Department, J. A. G. O., June 28, 1917.— To The Adjutant General. 

1. The views of tliis office are desired with reference to the communication 
from Maj. Bolles, adjutant general, State of Washington, and United States 
disbursing officer for the National Guard of that State, in which communication 
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Maj. Bolles, referring to the opinions of this office to the effect that the adjutant 
general and other administrative staff officers of the several States are not 
included in the National Guard organized as prescribed in the national defense 
act of June 3, 1916 (39 Stal:. 166), and referring further to section 67 of the same 
act, which requires that the property and disbursing officer for the National 
Guard of a State shall be an officer of the National Guard, suggests that action 
be talien to validate his official acts as property and disbursing officer. In mak- 
ing this suggestion Maj. Boles assumes (a) that, not being a National Guard 
officer, his appointment as property and disbursing officer must be considered null 
and void and that therefore his acts as such officer have no validity ; and ( & ) 
that for the same reasons he may be required to refund to the United States 
the salary he has drawn as suth property and disbursing officer during the 
period prior to the action of the Secretary of War, May 29, 1917, in giving him 
an official status as member of the National Guard under tlie act of May 12, 
1917 (40 Stat. 40). For these reasons he desires that action should be taken to 
confirm his official acts during the period under consideration. 

2. With reference to the validity of his official acts as property and disburs- 
ing officer under the appointment of the governor and the approval thereof by 
the Secretary of War, it should be observed that Maj. Bolles must be regarded 
for this period as having been a de facto of^cer. It is well settled that, having 
in view the protection of the public, the acts of a de facto Incumbent of an 
office, holding the same under color of title, as in the case under consideration, 
must be regarded as valid. (29 Cyc. 1389, et acq.; 8 A. &. B. Ency. Law, g06.) 
Thus it is held that "A de facto officer is accountable for public money whicli 
has been collected by him while in the exercise of his office," and that he " Is 
not liable to refund public money which he has expended for lawful purposes 
in the exercise of the office held by him." (8 A. & B. Ency. Law, 806.) 

Under the law, as here stated, there Is clearly no necessity for action of the 
Federal authorities in the way of validating the acts performed by Maj. Bolles 
as the de facto Incumbent of the office of property and disbursing officer for the 
State of Washington. Moreover, If the rule were otherwise, the department 
would be without authority to give validity to his acts by an expressed con- 
firmation thereof. 

3. With reference to the question whether or not Maj. Bolles will be re- 
quired to " refund to the United States the salary which he has drawn as such 
during the same period," it should be observed that while a de facto officer 
is not, as such, entitled to the salary or emoluments of the office, on the other 
hand, he is not required to refund to the Government the compensation which 
has already been paid to him for the performance of the duties of the office. 
Thus it has been held that the "National Government can not recover, as 
money paid under a mistake of law, the salary which has been paid to a de 
facto officer.'* (8 A. & E. Bncy. Law, 813.) 

In the case under consideration there was, during the period under considera- 
tion, no de jure officer entitled to this office, so that there can be no question as 
to any liability on the part of Maj. Bolles to account to any de jure officer for 
the compensation received by him for performing the duties of the office. 

4. For the reasons stated above, this office is of the opinion that no action In 
this case Is required further than to inform Maj. Bolles of the views stated 
above. 



ABMT: Increase in Enlisted Personnel of Begnlar Army. 

Under authority of section 1 of the selective draft act (40 Stat. 76), the 
President can now increase the enlisted personnel of the line of the Army to 
the extent necessary to organize all line organizations to meet the essential 
requirements of the existing emergency. 

June 28, 1917. 

6-200. 

[Memorandum for the Chief of the War College Division, General Staff.] 
Subject : Legal limitations upon the enlisted strength of the Army. 

1. In a memorandum for this office, dated June 28, 1917, you ask whether the 
provisions of the third paragraph of section 1, act of May 18, 1917 (40 Stat. 76), 
have the effect of removing prior existing limitations upon the maximum en- 
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listed strength of the line of the Regular Army, or, in other words, whether the 
President can now increase the enlisted personnel of the line of the Army to the 
extent necessary to organize all line organizations to meet the essential require- 
ments of the existing emergency. 

2. The first three provisos of paragraph 3 of section 1 of the act of May 18, 
1917, supra, read : 

" That the organization of said force shall be the same as that of the corre- 
sponding organizations of the Regular Army : Provided further, That the Presi- 
dent is authorized to increase or decrease the number or organizations pre- 
scribed for the typical brigades, divisions, or Army corps of -the Regular Army, 
and to prescribe such new and different organizations and personnel for army 
corps, divisions, brigades, regiments, battalions, squadrons, companies, troops, 
and batteries as the efficiency of the service may require: Provided further. 
That the number of organizations in a regiment shall not be Increased nor shall 
tlie number of regiments be decreased." 

Clearly, the authority to prescribe new and different organizations and per- 
sonnel includes authority to increase the personnel of organizations, as well as 
to increase the number in the different grades within that personnel of each of 
the organizations named. The limitation that the number of organizations in a 
regiment shall not be increased does not, in mv opinion, imply a Erection that 
increases in the strength of companies, troops, or batteries shall be accomplished 
by corresponding redactions of the strength of other organizations in the same 
regiment, but simply renders that method permissible when advisable. The 
reference to the Regular Army in the second proviso, the declaration that the 
organizations of the new Army shall correspond to those of the Regular Army 
found in the first proviso, and the prohibition against decreasing the number of 
regiments, indicate that the modifications permitted by the second proviso are 
to be applicable during the emergaicy to the Regular Army, as well as to the 
additional forces. 

3. I am clearly of the opinion that the question presented by you should be 
answered in the affirmative. 



OFFICE: Age BeqHiremeAts of Enlisted Men, CaBdidates for Appoiatment 
as Secoad Lieutenants. 

To be eligible for appointment to vacancies in the grade of second lieutenant 
created or caused by Increases due to the national defense act (39 Stat. 166), 
enlisted men of the Army must be between the ages of 21 and 34 years, while 
for appointment to other vacancies there is no statutory minimum age limit for 
such candidates. 

June 28, 1917. 

G4-212. 

[Memorandam for The Adjutant General.] 

1. In a memorandum, dated June 21, 1917, you asked this office whether 
enlisted men not yet 21 years of age, who have been nominated to and confirmed 
by the Senate but who have not yet been commissioned may be commissioned 
In view of the fact that the act of Congress approved May 12, 1917 (40 Stat. 40, 
44), requires enlisted men of the Army to be between the ages of 21 and 34 
years in order to be eligible for appointment as second lieutenants. 

2. The act of May 12, 1917 (40 Stat. 40, 44), amends section 24 of the national 
defense act (39 Stat 166, 182) so as to require that — 

" Vacancies in the grade of second lieutenant created or caused by the in- 
creases due to this act in any fiscal year shall be filled by appointment in the 
following order ♦ ♦ ♦ (second) Under the provisions of existing law, all 
enlisted men, including officers of Philippine Scouts between the ages of 21 and 
34 years. 

The qualifications set forth are qualifications for appointment, therefore a 
candidate can not be appointed unless he meets those qualifications at the date 
of appointment. Nomination to or confirmation by the Senate does not con- 
stitute appointment ; but the appointment must be made by the President subse- 
quent thereto, and is signified by the issuance of a commission. The candidates 
referred to in your memorandum have not been appointed and, since they are 
not of the required age, can not be appointed to vacancies created or caused by 
increases due to the national defense act. 
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3. Attention is invited to the fact that section 24 of the national defense act, 
both in its original form and as amended by the act of May 12, 1917, is applicable 
only to vacancies created or caused by the increases due to the national-defense 
act, and does not amend the general law governing the promotion of enlisted 
men. To vacancies resulting from causes other than increases due to the 
national defense act, the general law is applicable, which is found in the act of 
July 30, 1892 (27 Stat. 336), reading: 

" The President is hereby authorized to prescribe a system of examination of 
enlisted men of the Army, by such boards as may be established by him, to de- 
termine their fitness for promotion to the grade of second lieutenant : Provide (U 
That all unmarried soldiers under. 30 years of age, who are citizens of the 
United states, are physically sound, who have served honorably not less than 
two years in the Army, and who have borne a good moral character before and 
jifter enlistment, may compete for promotion under any system authorized by 
this act" 

4. It is clear, therefore, that to be eligible for appointment to vacancies in 
the grade of second lieutenant created or caused by increases due to the 
national defense act enlisted men of the Army must be between the ages of 21 
and 34 years, while for appointment to other vacancies there is no statutory 
minimum age limit for such candidates. Such being the state of the law the 
candidates referred to in your memorandum may not be appointed to vacancies 
created or caused by increases due to the national defense act, but may be 
appointed to vacancies not so created or caused. 



WAR: Date of Commencement of War with Germany. 

The date of the commencement of the present war should be regarded as 
the date of approval of the joint resolution of Congress of April 6, 1917 (40 
Stat. 1), formally declaring a state of war as existing between the United 
States and the Imperial German Government 

18-461. 

War Department, J. A. G. O., June 30, 1917.— To The Adjutant General. 

1. The views of this office are desired as to the " date of commencement of 
the present war " with reference to the action to be taken in the matter of the 
settlement of claims of officers and enlisted men of the Army for loss of private 
property destroyed in the military service under act of CJongress approved 
March 3, 1885 (23 Stat 350), which contains the following proviso: 

".4n(J provided further, That this act shall not apply to 4osses sustained in 
time of war or hostilities with Indians." 

2. The joint resolution of April 6, 1917 (40 Stat 1), recites that the German 
Government has committed repeated acts of war against the Government and 
people of the United States and, therefore, resolves : 

" That the state of war between the United States and the Imperial German 
Government which has thus been thrust upon the United States ia hereby 
formally declared; and that the President be, and he is hereby, authorized and 
directed to employ the entire naval and military forces of the United States 
and the resources of the Government to carry on war against the Imperial 
German Grovemment; and to bring the conflict to a successful termination all 
of the resources of the country are hereby pledged by the Congress of the 
United States." 

3. In the opinion of this office the date of the commencement of the present 
war is the date of the approval of the joint resolution quoted (Apr. 6, 1917), 
>itrhich resolution formally declared the status of war as existing. 



EATION SAYINGS: Expenditure of. 

A detachment of soldiers keeping a cow for the production of millc for the 
detachment mess may lawfully purchase feed for the cow from the ration 
Bavings. 
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40-211. 

War Department, J. A. G. O., June 30, 1917. — ^To The Adjutant General. 

1. It appears from these papers that the Ordnance detachment at Augusta 
Arsenal, Augusta, Ga., Is the owner of a cow, which is kept for the production 
of milk for the detachment mess, and that funds of the ration-savings account 
of the detachment have been used for the purchase of feed for the cow and for 
expenses of her care. The opinion of this office is requested whether the use 
of the ration savings for this purpose is legal, in view of paragraph 1220, Army 
Regulations, which provides that " such savings shall be used solely for the 
purchase of articles of food." 

2. The purpose of this provision of the regulation is simply to require that 
funds appropriated by Congress for the subsistence of soldiers shall be used for 
no other purpose, either directly or indirectly. I think it is immaterial, how- 
ever, whether the enlisted men use their ration savings to purchase milk from 
a dairy or dealer or whether they produce it themselves from a cow wlilch they 
maintain from ration savings. If the men wish to keep their own cow and 
perhaps get better milk, and maybe more of it, I see no objection to the use of 
ration savings for the maintenance of the cow. 



ABMT: Burial Expenses of Cadets. 

There is no appropriation available for the payment of burial expenses of 
cadets of the United States Military Academy. 

6-131. 

War Department, J. A. G. O., June 30, 1917. — To The Adjutant General. 

1. The father of the late John C. Francis, a cadet at the West Point Military 
Academy, who died at the United States Army General Hospital, Fort Bayard, 
N, Mex., January 14, 1917, has made application for reimbursement of the 
expenses incurred by him for transportation of the remains to New York, his 
home, and for burial expenses, aggregating $181. 

2. There appears to be no appropriation available for the reimbursement of 
these expenses. In his decision of July 28, 1916, relating to the burial expenses 
of a cadet. United States Military Academy, who died at Rock Island Arsenal, 
111. (Bui. No. 28, W. D. 1916, p. 19), the Comptroller of the Treasury referred 
to the only appropriation that had been suggested as possibly applicable, namely, 
the sundry civil appropriation act, covering burial expenses " of officers, includ- 
ing acting assistant surgeons, and enlisted men of the Army, active list," and 
the appropriation for " Contingencies of the Army." The Comptroller held that 
neither one of these appropriations was available for the burial expenses of a 
cadet, and in this connection said: 

" Congress provides from year to year for the burial expenses of certain 

classes of persons in and connected with the Army, but it has not so provided 

for cadets at the Military Academy, and until it does I do not think that any 

appropriation for the military establishment is properly available therefor." 

(23 Comp. Dec. 60). 

X It has been suggested that the case under consideration bv the Comptroller 
was different from the present case, in that in the former the cadet was on 
furlough, while in this case Cadet Franois was sent to the General Hospital at 
Fort Bayard at Government expense by the military authorities, his disease, 
tuberculosis, being contagious and West Point not being the proper place for 
its treatment. These facts may properly be addressed to Congress as a reason 
why an appropriation should be made. The department is unable to pay the 
claim for the reason that, according to the Comptroller's decision, there is now 
not any appropriation available for the burial exi)enses of cadets of the United 
States Military Academy. 



INSIGNIA OF MEBIT: Issue of Campaign Badges to Members of Training 
Camps. 

Since members of the Reserve Officers' training camps are enlisted in the 
service of the United States, though only for a term of three months, they are 
members of the military forces of the United States, and campaign badges, 
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being authorized as a part of the tjiiform, may properly be issued to them as 
a part of the uniform which they are entitled to wear in the service of the 
United States. 

4(5-321. 

War Department, J. A. G'. O., June 30, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement this office is asked whether candidates for 
commission, now in the Reserve Officers* training camps, are to be considered 
in the military service of the United States for campaign-badge purposes, or 
whether they are to be considered civilians until they receive commissions? 

2. Upon inquiry at the office of The Adjutant General, this office has been 
informed that the men now in training camps have been enlisted for three 
months under the provisions of section 54 of the national defense act (39 Stat 
166, 194) authorizing the training of — 

" such citizens as may be selected for such instruction and training, upon their 
application and under such terms of enlistment and regulations as may be pre- 
scribed by the Secretary of War; * * *." 

Being enlisted in the service of the United States they are, for the term of 
their enlistment, members of the military force of the United States, although 
the purpose of their membership is solely that of training for future use as 
commissioned officers. 

3. Campaign badges are issued under authority of section 1296, Bevis^ 
Statutes, which provides that — 

" The President may prescribe the uniform of the Army and quantity and kind 
of clothing which shall be issued annually to the troops of the United States." 

Examining the orders governing the issuance of campaign badges, I find an 
evident intent to authorize tlie issuance of campaign badges to persons in the 
service of the United States in a capacity which authorizes the uniform of the 
Army to be worn. 

4. I am, therefore, of opinion that candidates for commission in the Reserve 
Officers' training camps should be considered to be in the military service of 
the United States, and that campaign badges may properly be Issued to su<di 
of them as are entitled thereto. 



PANAMA CANAL ZONE: Transportation for Troops on West Side of Canal 
Zone. 

In order to furnish necessary transportation to troops isolated on the west 
side of the Panama Canal, it is permissible for the Quartermaster Department 
either to lease from the Panama Railroad the necessary tracks and equipment 
and operate it as an Army plant, or to charter the west side system of the 
Panama Railroad as a going concern. 

June 30, 1917. 
92-523.2. 

[Memorandum for the Chief of Staff.] 

Subject : Railway transportation for troops in the Canal Zone. 

1. The views of this office are desired with reference to the legality of the 
solutions, hereinafter suggested, of the matter of obtaining railway transporta- 
tion for the troops stationed on the west side of the Panama Canal. It is stated 
that these troops are served by spur tracks owned by the Panama Railroad and 
operated exclusively for the Army garrison ; that this service is being rendered 
at a loss which averages approximately $9,780 monthly, this loss, heretofore, 
having been absorbed or borne by the Panama Railroad Co. ; that since the open- 
ing of the canal the earnings of the railroad company have been reduced so that 
they do not justify the continuance of this arrangement ; and that to cover this 
loss and for giving added service would require an expenditure of a monthly 
sum of approximately $18,842. It is further stated that it is proposed to aban- 
don the west side of the canal as a military station, but that it Is quite unlikely 
that this can be undertaken during the present war ; that the troops with their 
families are practically marooned between the canal on one side, the tropical 
jungle on the other, and with the only exit by way of the railroad and its 
bridges over the canal ; and that this railroad would be torn up and entirely re- 
moved were it not for the needs of the west side garrisons. 
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2. The following solutions are proposed, viz: (o) That the Quartermaster De- 
partment lease from the Panama Railroad the tracks and their necessary rolling 
stools and other indispensable appurtenances, and operate and maintain this 
system as an Army plant, the proper appropriation for the support of the Army 
to defray all the expenses incident to such operation and maintenance. The 
consideration for the lease of this property is Intended to be merely nominal, 
the actual sum being such as will defray the Army's fair share of the upkeep 
of the main or east-side tracks and their terminals, the use of which would be 
stipulated for in the lease. Under this solution the transportation indispensable 
to the maintenance of the west-side jrarrisons will be run. as It should be, by 
the proper department of the Army ; and points of friction between canal and 
Army officials will be reduced to a minimum. It is pointed out that this system 
will approximate very closely to the inter-island system of boats owned and 
maintained by the Quartermaster Department in the Philippine Isalnds. 

(b) That the Quartermaster Department charter the west side system as a 
going concern at a price to fully compensate the Panama Railroad for its ex- 
penses in running it. It is suggested, however, that the first solution, l. e., the 
lease of the property, would be much better because the charter system would 
leave open the door to disagreement over the sei'vice rendered, or to be ren- 
dered by one agency to another distinct one. 

3. This office sees no legal objection to the adoption of either system suggested 
above. Having in view the isolation of the garrisons, it is the opinion of this 
office that the expenditures involved would be a proper charge against the 
appropriation for the transportation of the Army and its supplies. 



ABMT: ENLISTMENT: Tolantary Enlistment in Begalar Army and Na- 
tional Guard After Draft is Resorted to. 

Under section 2 of the selective draft act (40 Stat. 76, 77) two methods are 
provided for raising and maintaining the Regular Army and National Guard, 
viz, voluntary enlistment and draft. They may be used concurrently. Men vol- 
untarily enlisted for the Regular Army or National Guard may be attached to 
units raised by draft under section 1 of said act. 

July 2, i917. 
34-050. 

[Memorandum for the Chief of the War College Division, General Staff.] 

Subject: Voluntary enlistments in the Regular Army and National Guard after 
draft is resorted to. 

1. Col. Lochridge, representing the War College Division, has verbally asked 
this office: 

(1) When the President decides that voluntary enlistment will not suffice to 
raise and maintain the Regular Army and the National Guard at war strength, 
may he resort to the draft for the purpose of so raising and maintaining these 
organizations and at the same time allow voluntary recruiting to continue? 

(2) May replacement units be organized from which losses in any of the three 
forces authorized may be filled and voluntary recruitment for the Regular Army 
and National Guard be continued at the same time? 

2. Answers to these questions hang upon the construction of the first clause of 
section 2 of the act of May 18, 1917 (40 Stat. 76, 77), reading: 

" That the enlisted men required to raise and maintain the organizations of 
the Regular Army and to complete and maintain the organizations embodying 
the members of the National Guard drafted into the service of the United States, 
nt the maximum legal strength as by this act provided, shall be raised by volun- 
tary enlistment, or if and whenever the President deckles that they can not 
eU'eotually be so raised or maintained then by selective draft ; ♦ ♦ *." 

: !jo law relating to the Regular Army provides for voluntary enlistments 
oH;>. and therefore an abandonment of voluntary enlistments for the Regular 
Anny by this temporary legislation, involving, as it would, a suspension or 
rei)eul of tlie law governing the Regular Army, should not lightly be justified 
by inference, but rather from some specific and unmistakable provision of law. 
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In my opinion tlie clause of seetion 2 aboTe quoted is not so specific as to 
direct a sospoision at any time of voluntary enlistments in the Regular Army, 
but rather authorizes the President to supfklement voluntary enlistments by 
draft to the extent necessary for the accomplishment of the purpose of the 
law, viz, the raising and maintaining of organizations of the Regular Army 
and the completion and maintenance of organizations of the National Guard 
drafted into the service of the United States. The -members of the National 
Guard as it now exists are voluntarily enlisted, and their subjection to draft 
into the service of the United States Is the result of their voluntary act. For 
these reasons their status with reference to voluntary enlistment differs only 
teelmieally from that of enlisted men of tbe Regular Army. 

3. Two methods for raising and maintaining the forces referred to are recog- 
nized by the clause above quoted, the fixst, voluntary ailistment, being tliat in 
force under existing law; and the second, a new method, draft, which is not 
to be resorted to until the President has determined that the forces concerned 
can not be raised or completed and maintained effectively by voluntary enlist- 
ment. The statute commands the President to resort to the draft if and when- 
ever he determines that voluntary enlistments are not effective for raising and 
maintaining the forces, but it does not command him to abandon voluntary 
enlistments. It is not prescribed that the use of selective draft shall be ex- 
clusive, as is provided in the succeeding clause of the section with reference 
to other forces. The failure to employ the word " exclusively " or some equiva- 
lent, in my opinion, leaves in the President the authority to use the . selective 
draft as a supplemental means of raising and maintaining the forces de- 
scribed, and does not forbid the concurrent use of voluntary enlistments as 
an additional means toward raising and maintaining the forces after the draft 
has he&x resorted to om account of the insufficiency of voluntary enlistments for 
the accomplishment of the whole purpose. 

4. No one has a right to serve in the Army. Therefore no one^s right will 
be invaded if the President decides to abandon entirely voluntary enlistments 
and depend solely upon the other agency which has by this statute been sup- 
plied him. He may, therefore, after con(fluding that the forces can not be 
effectively raised and maintained by voluntary enlistment, resort to the draft 
as an additional means, of if in the interest of the Government he decides 
that voluntary enlistments are not of sufficient importance to justify the ex- 
pense or labor incident tl^reto» lie may resort to the draft exclusively. 

5. It is provided in the third sentence of section 2 of the act referred to that — 
" Quotas for the several States, Territories^ and the District of Columbia, ' 

or subdivisions thereof, shall be determined in proportion to the population 
thereof, and credit shall be given to any State, Territory, District, or subdivi- 
sion thereof, £or the number of men who were in the military service of the 
United States as members of the National Guard on April 1, 1917, or who 
liave since said date entered the military service of the United States from 
any such State, Territory, District, or subdivision, either as members of the 
Regular Army or the National Guard." 

And it has been suggested to me that unless voluntary enlistments in the 
Army be ended it wiU be impossible accurately to apportion the credits for 
enlistment thereunder. This contention is untenable, since it would command 
a resort to the draft in the Regular Army and National Guard for the pur- 
pose of fixing credits, whereas resort to the draft is only Justified by a failure 
of voluntary enlistments effectively to raise and maintain the Regular Array 
and the National Guard. While Congress may not be presumed to have written 
into a law a provisicm that will not stand with another provision of the same 
law, it is not believed that in the statute under consideration any such con- 
fl.ict is found. The provision governing credits calls, I think, for no greater 
aecui*acy than is possible without interruption of enlistments in the Army. 
The question, therefore, should not, in my opinion, be decided upcm a basis 
of facilitating the fixing of credits. The statute will be sufficiently complied 
with in the matter of credits if they be determined at stated periods and quotas 
and credits for drafts fixed as of corresponding dates. 

6. I am therefore of the opinion that both questions should be answered in 
the affirmative. Voluntary enlistments will necessarily be directly Into the 
Regular Army or the National Guard, since no voluntary enlistments are per- 
mitted in replacement or training units, it being required by the fifth para- 
graph of section 1 of the act of May 18, 1917, that such units as the President 
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may deem necessary shall be raised by draft. There can, however, be no 
legal objection to attaching to such units for training men enlisted directly 
for the Regular Army or the National Guard or continuing the present method 
of training recruits for the Regular Army, 



OFFICE: SELECTITE DRAFT ACT: Time of Appointing Officers for Serv- 
ice in National Army. 

The selective draft act (40 Stat. 76) Imposes no restrictions as to the time 
when appointments of officers of the National Army are to be made. Officers 
for units to be organized may be appointed before completion of the organiza- 
tion thereof. 

6-200. 

War Department, J. A. G. O., July 3, 1917.— To the Chief of Staff. 

1. The opinion of this office is desired on the question *"' as to when the right 
of the President comes into existence to appoint officers under clause 3 of the 
law of May 18 last" 

2. The act of May 18, 1917 (40 Stat. 76), providing for the temporary 
increase of the military establishment, In the third subdivision of section 1, 
authorizes the President — 

"To raise by draft * ♦ ♦ five hundred thousand enlisted men, or such 
part or parts, thereof as he may at any time deem necessary, and to provide the 
necessary officers, line and staff, for said force and for organizations of the 
other forces hereby authorized, or by combining organizations of said other 
forces, by ordering members of the Officers* Reserve Corps to temporary duty 
in accordance with the provisions of section thirty-eight of the national defense 
act approved June third, nineteen hundred and sixteen; hy appointment from 
the Regular Army, the Officers* Reserve Corps,** etc., 
and provides further that — 

" Officers with rank not above that of colonel shall be appointed by the 
President alone, and officers above that grade by the President by and with 
the advice and consent of the Senate." 

3. The act Imposes no restrictions with respect to the order of procedure 
-in the raising of the National Army, and in the absence of any such restric- 
tions I am clearly of the opinion that the order of procedure Is within the 
discretion of the President. This office in its opinion dated June 7, 1917 (Ops. 
J. A. G. ante, p. 36), on the question whether general officers could legally 
be appointed for brigades and a division of railroad engineers, held, referring 
to the provision under consideration, that — 

"The appointments need not await completion of the organization of the 
regiment, but may be legally made whenever the organization of the force 
which is to be organized into brigades and a division is directed." 

4. Similarly, I am of opinion that if it has been determined to organize cer- 
tain companies, battalions, regiments, and higher units, the appointments of 
officers for such units need not await the completion of the organization of 
the same, which may be proceeded with at once in the discretion of the 
President 



OFFICERS' BESEBTE CORPS: Public and Private Mounts. 

In view of the temporary status with respect to active duty of Reserve 
officers, the Secretary of War may prescribe that they will be furnished with 
the necessary public mounts save in the exceptional cases where the interests 
of the Government require them to provide themselves with mounts under 
the terms of the act of May 11, 1908. (35 Stat 106, 108.) 

94-011. 

War Department, J. A. G. O., July 3, 1917.— To The Adjutant General. 
1. The views of this office are desired with reference to the question raised 
by E. L. Trowbridge, captain, Quartermaster Corps, United States Reserves, ai 
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to whether he Is authorized by virtue of his commission "to own two official 
mounts under the same conditions as that of a captain, Quartermaster Corps, 
United States Army.*' 

2. The Quartermaster General, in submitting the question, states that the 
Secretary of War, February 17, 1917 (Memorandum of Chief of Staff, Feb. 
15, 1917, A. G. O. 2500914), stated tliat in view of the temporary nature of 
the employment of the Reserve officers when they are on active duty they will 
be furnished the necessary mounts when engaged upon duty w^hich requires 
them to be mounted, and that such officers will not be authorized to purchase 
horses from the Government, save in exceptional cases where manifest benefit 
would accrue to the Government by such purchase. The Quartermaster 
General further says: 

"The foregoing decision of the Secretary of War would seem to clearly 
contemplate that officers of the Officers* Reserve Corps are not to be regarded 
as falling within the scope of the first part of paragraph 1272, Army Regula- 
tions, which enumerates the officers on the active list of the Army who are 
required to be mounted, but rather that the actual duty upon which they 
are engaged while in active service is to be the measure as to whether or not 
they are required to be mounted. When on duty which requires them to be 
mounted the decision of the Secretary of War is that the officers of the 
Officers* Reserve Corps will be furnished the necessary mounts, and in view 
of this decision it is not believed that this office would be justified in holding 
that said officers are authorized to purchase private mounts within the mean- 
ing of placing the Government to the expense of stabling, foraging, and other- 
wise caring for said mounts, or paying the officer additional pay therefor.** 

3. The act of May 11, 1908 (35 Stat. 106, 108), provides: 

" Hereafter the United States shall furnish mounts and horse equipments 
for all officers of the Army below the grade of major required to be mounted, 
but in case any officer below the grade of major required to be mounted pro- 
vides himself with suitable mounts" at his own expense, he shall receive an 
addition to his pay of one hundred and fifty dollars per annum if he provides 
one mount, and two hundred dollars per annum if he provides two mounts.*' 

This act, I think, does not give the mounted officer below the grade of major 
the right to elect to provide himself with suitable mounts at his own expense; 
but gives the department the authority to determine whether or not in the 
public interests he shall be furnished with the necessary mounts, or be 
permitted to provide himself therewith. While Reserve officers ordered to 
active ^uty are entitled by section 38 of the national defense act of June 3, 
1916 (39 Stat. 166, 190), " to the pay and allowances of the corresponding grades 
in the Regular Army," etc., I think it is clear that the Secretary of War may, in 
view of their temporary status with respect to active duty, prescribe that such 
officers will be furnished with the necessary public mounts save in exceptional 
cases where it may be deemed in the interests of the Government to permit them 
to provide themselves with mounts, receiving additional pay provided by the act 
of May 11, 1908. I see no objection, therefore, to the Secretary of War prescrib- 
ing the conditions under which said officers may be permitted to provide them- 
selves with mounts, having in view the nafure of the duty to which they are 
assigned, prescribing also that in other conditions where the nature of the 
service requires them to be mounted the necessary mounts will be provided 
by the Government 



CONTRACTS: Unauthorized Contracts by National Gaard Officers In Fed- 
eral Service for Hire and Purchase of Horses and Mules. 

Contracts made by National Guard officers without authority from the War 
Department for the hire and purchase of horses and mules for use in Federal 
service are not binding upon the United States. The War Department may, 
however, pay a reasonable compensation for the hire of such draft animals 
used by the National Guard in the Federal service as were actually necessary 
under the circumstances. 

58-301. 

War Department, J. A. G. O., July 5, 1917.— To The Adjutant General. 
1. The opinion of this office is requested whether bills aggregating something 
over $300|000 for the hire of horses and mules by the National Guard of New 
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York for use in the Federal service under the President's call of June 18, 1916, 
are payable from Federal funds in view of the fact that no authority was 
obtained from the War Department or from proper Federal officials for the 
hire of animals. 

2. Tlie accompanying papers do not show the full details, but disclose only a 
general outline of the circumstances under which the obligations were in- 
curred. It appears from the papers submitted that some time prior to the 
President's call of June 18, 1916, the New Yorlc National Guard authorities 
made contracts for the hire of riding and draft animals for the summer en- 
campment of the National Guard, intended to be held in July, 1916, the contracts 
providing for the payment of $3 a day each for the animals for 16 days and 
giving the State the privilege of purchasing such of them as might be selected 
at the end of the period of hire at specified prices. It further appears that 
upon the calling out of the National Guard for Federal service June 18, 1916, 
the contractors were called upon by the National Guard authorities of New York 
to furnish, in pursuance of the contracts above referred to, the animals thought 
to be necessary properly to equip the units called out, and that no authority 
therefor was requested or obtained from the War Department or from the 
Eastern Department commander. ♦ ♦ ♦ 

3. After the calling of the Militia troops into the Federal service all neces- 
sary and authorized expenses in connection therewith are payable from 
Federal appropriations for the support of the Army, but those appropriations 
are expendable only under the direction of the Secretary of War. With respect 
to the operations of the Quartermaster Department, section 1133, Revised 
Statutes, provides : 

" It shall be the duty of the officers of the Quartermaster's Department, under 
the direction of the Secretary of War, to purchase and distribute to the Army 
all military stores and supplies, requisite for its use, which other corps are not 
directed by law to provide ; to furnish means of transportation for the Army, 
its military stores and supplies, and to provide for and pay all incidental 
expenses of the military service which other corps are not directed to provide 
for and pay." 

4. In the hire of these horses the National Guard officers had no authority 
to bind the United States. They were not even in the Federal service when 
such contracts were made. The United States is not bound by contracts made 
by unauthorized persons. * * ♦ 

5. While the contracts under consideration made by the National Guard 
officers can not be recognized as binding upon the United States, I think the 
department may take cognizance of the claims as under implied contracts, and 
allow such portions upon a quantum meruit basis as may be provided for by 
appropriations {Kirkham d Brown's Case, 4 Ct. Cls. 223.) Upon reference to 
the appropriations for providing horses, I find no authority for the hiring of 
riding horses for the use of the Army. The provision under " Transportation 
of the Army and its supplies" (40 Stat. 40, 54) is for the purchase and hire of 
draft and pack animals in such numbers as are actually required for the service, 
etc. The appropriation (40 Stat. 40, 55), "Horses for Cavalry, Artillery, Engi- 
neers," etc., is available only for the purchase of horses, and no provision is 
made therein for their hire. 

6. I think the department may properly pay what may be determined as a 
reasonable and proper rate of hire for such of the draft animals used in the . 
Federal service as were actually necessary for the use of the National Guard 
troops. Including the hire of those subsequently* purchased up to the date of 
purchase, but In the absence of any appropriation for the hire of riding horses, 
I am of opinion that the department is without authority to entertain this 
part of the claims. What number of draft animals and for what period they 
were actually necessary under the circumstances, and what was a reasonable 
rate of hire, are questions of fact to be determined* 



MILITIA: PAY AND ALLOWANCES: Betired Enlisted Man Commissioned 
in Federalized National Guard. 

A retired enlisted man of the Regular Army is eligible as an officer of a 
National Guard regiment to be mustered into the Federal service without 
being first discharged as a retired enlisted man. While in receipt of pay as 
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such National Guard oflSo« his pay aa a retired enlisted man will be dis- 
continued. Upon discharge from Federal service as a National Guard officer 
his right to retired pay will be revived. 

88—931 

War Department, J. A. G. O., July 7, 1917.— To the Chief of the Militia 
Bureau. 

1. The views of this office are desired with reference to the questions sub- 
mitted by the adjutant general of Louisiana, as follows : 

"Maj. Joseph Thompson, adjutant general's department, is a retired post 
commissary sergeant, United States Army, and information is desired as to 
whether he is eligible under the law to be mustered into the Federal service 
as a National Guard officer and receive the pay of his rank; also, would it be 
necessary that he should be discharged as an enlisted man from the United 
States Army before being mustered into the Federal service as a National 
Guard officer? If discharged from the United States Army, what would bo 
his status when mustered out of the Federal service as a commissioned officer 
of the National Guard? " 

2. Under the decision of the Comptroller of the. Treasury dated May 21, 1917 
(23 Comp. Dec. 649), and the prior decisions referred to therein (20 Comp. .Dec. 
49, and 23 Comp. Dec. 444), a retired enlisted man of the Regular Army, holding 
a commission in the National Guard, is eligible for Federal service as an oifficer 
of a National Guard regiment and, while so serving, is entiUed to receive the 
pay and allowances of his rank. It is not necessary for him to be dischaxsed as 
a retired enlisted man preliminary to such service as a National Guard o0icer, 
but during the time he receives pay as a National Guard officer his pay as a 
retired enlisted man would be discontinued (see 23 Comp. Dec. 444). Upon 
discharge from Federal service as a Nati(»tal Guard officer, his rig^ to his 
retired pay would be resumed. 



MESS SEB6EANTS: Detail of Enlisted Hen. 

Enlisted m&k of any grade may be detaUed as mess sergeants, but such details 
from the grade of sergeant, first ciasa. Medical Department, may be made onl/ 
by special authority of the Surgeon G«ieral in each individual case. 

72-200. 

War Department, J. A. G. O., July 7, 1917. — ^To The Adjutant General. 

1. The question raised in these papers is whether in carrying out the provi- 
sions of paragraph 1346, Army Regulations, relating to the detail of enlisted 
men as mess sergeants, such detail may be made from the grade of private, 
cook, corporal, or sergeant of the detachment mess, or whether it is to be made 
only from the grade of sergeant. 

2. Enlisted men detailed as mess sergeants are in addition to the statutory 
grade of mess sergeant created by the national defense act of June 3, 1916 (39 
Stat 166, 186). Such details are authorized only for those branches of the 
service for which the grade of mess sergeant was not provided by statute (22 
Comp. Dec. 718), and the payment to the men so detailed of six dollars, in addi- 
tion to their pay, is in accordance with the act of May 11, 1908 (35 Stat. 106, 
109), which provides that "mess sergeants shall receive six dollars per month, 
in addition to their pay," referring to enlisted men detailed as mess sergeants. 

3. It Is a matter of regulation only as to what grades of enlisted men shall 
be regarded as eligible for detail as mess sergeants* Paragraph 1346, Army 
Regulations, as it read before amendment in the present form (O. A. R. No. 51, 
Feb. 5, 1917), specified the grades from which details were authorized to be 
made as follows : 

" Mess sergeants will be detailed from the grade of sergeant, drum major, or 
troop, battery, or company quartermaster sergeant, or sergeant. Hospital Corps, 
by the officer in Immediate command of the company or detachment. Mess 
sergeants may be detailed from the grade of sergeant, first class, Hospital 
Corps, but only by special authority of the Surgeon General in each individual 
case, granted after consideration of evidence showing that such detail is neces- 
sary and for the best interests of the service." 
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The amended regulation omits the specification of the grades from which men 
will be detailed, except with reference to details " from the grade of sergeant, 
first class, Medical Department." The result of the omission leaves it optional 
with those charged with the duty of making such details as to the grades from 
which the details may be made, except as provided in the regulation regarding 
details from the grade of sergeant, first class, Medical Department. 



OFFICERS' BESEBTE COBPS: Eligibility of Military Storekeeper and 
Second Lieutenants, Quarter master Corps, for Higher Grades in Seserye 
Corp<s. 

The military storekeeper and second lieutenants, Quartermaster Corps, can 
not be given higher rank in the Officers' Reserve Corps, Quartermaster section, 
but they are eligible for temporary commissions In the Regular Forces. 

July 7, 1917. 
82-120. 

[Memorandum for the Chief of Staff.] 

Subject : Eligibility of the militapy storekeeper and second lieutenants, Quarter- 
master Corps, for higher grades in the Officers' Reserve and additional forces. 

1. By informal reference you have asked the views of this office upon the 
questions presented In the within letter by the Quartermaster General and by 
The Adjutant General In the last Indorsement thereon : 

(a) Whether the military storekeeper and second lieutenants, Quartermaster 
Corps, can be given higher rank In the Officers* Reserve Corps, Quartermaster 
section, without permanently vacating their commissions In the Regular Army ; 
and 

(h) Whether their are eligible for temporary commissions In the additional 
forces? 

2. Since the Officers' Reserve Corps is designed to be a reserve, and not to be 
composed of officers already In the military service of the United States, ques- 
tion (a) is answered In the negative; and since there Is ample authority In 
clause 3, section 1, act of May 18, 1917 (40 Stat. 76), for appointments for the 
additional forces of officers of the Regular Army, and also provision in that act 
that the permanent commissions of Regular Army officers shall not be vacated 
by such appointments, question (6) is answered In the affirmative. 



APPROPRIATIONS: Tocatlonal Training at Disciplinary Barracks. 

Appropriations for the Initiation and maintenance of vocational training In 
the Army are applicable to the establishment and maintenance of such training 
In the disciplinary organizations at the Disciplinary Barracks at Fort Leaven- 
worth, Kkns. 

July 10, 1917. 

56-129.4. 

[Memorandum for the Secretary of War.] 

Subject : Whether the appropriation for the initiation and maintenance of voca- 
tional training in the Army Is applicable to the establishment and main- 
tenance of such training In the disciplinary organizations at the Disciplinary 
Barracks at Fort Leavenworth, Kans. 

1. Vocational training as a matter of general military instruction was statu- 
torily established by the concluding paragraph of section 27, national defense 
act of June 3, 1916 (39 Stat. 166, 186), In the following language: 

" In addition to military training, soldiers while In the active service shall 
hereafter be given the opp'ortunlty to study and receive Instruction upon educa- 
tional lines of such character as to Increase their military efficiency and enable 
them to return to civil life better equipped for industrial, commercial, and 
general business occupations. Civilian teachers may be employed to aid the 
Army officers In giving such Instruction, and part of this Instruction may con- 
sist of vocational education either In agriculture or the mechanic arts. The 
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Seci'etnry of War, with the approval of the President, shall prescribe rules and 
regulations for conducting the instruction herein provided for, and the Secre- 
tary of War shall have the power at all times to suspend, increase, or decrease 
the amount of such instruction offered as may in his judgment te consistent 
with the requirements of military instruction and service of the soldiers." 

And this general authority was energized by the recent Army appropriation 
act, approved May 12, 1917 (40 Stat. 40, 59), as follows: 

" Vocational training : For the employment of the necessary civilian instruc- 
tors in the most important trades, for the purchase of carpenter's, machinist's, 
plumber's, mason's, electrician's, and such other tools and equipment as may be 
required, including machines used in connection with the trades, for the 
purchase of material and other supplies necessary for instruction and training 
purposes and the construction of such buildings needed for vocational training 
in agriculture for shops, storage, and shelter of machinery as may be neces- 
sary to carry out the provisions of section twenty-seven of the act approved 
June third, nineteen hundred and sixteen, authorizing, in addition to the. mili- 
tary training of soldiers while in the active service^ means for securing an op- 
portunity to study and receive instruction upon educational lines of such 
character as to increase their military efficiency and enable them to return to 
civil life better equipped for industrial, commercial, and general business occu- 
pations, part of this instruction to consist of vocational education either in agri- 
culture or the mechanic arts, $250,000: Provided, however, That the Secretary 
of War may, in his discretion, in order to carry out the last provision, select 
one or more and not exceeding three regiments of Infantry, Cavalry, or Field 
Artillery to be stationed at a regimental i)ost within the continental limits 
of the United States on or before July first, nineteen hundred and seventeen, 
and may transfer from such regiment to other organizations any enlisted man 
or men who do not desire educational or vocational training and instruction 
such as is contemplated by'the concluding paragraph of section twenty-seven of 
tlie national defense act approved June third, nineteen hundred and sixteen, and 
may transfer thereto from other organizations a number of enlisted men to be 
selected under such rules and regulations as he may prescribe who do desire 
such instruction and training or may receive recruits thereto sufficient to 
bring the enlisted strength of the regiment up to that authorized by law. Dur- 
ing such part of the year beginning July first, nineteen hundred and seventeen, 
and thereafter as the enlisted men of the regiment so selected shall not be en- 
gaged on field service or in field training they shall be under training or Instruc* 
tlon nine hours of each day, or as near that number of hours as possible, Sun- 
days and holidays excepted, at least three hours of each day to be devoted 
to military training and six hours of each day, or as nearly that as possible, 
to educational and vocational training and Instruction such as is contemplated 
by the concluding paragraph of section twenty-seven of the national defense act. 
The educational and vocational training to be had under civilian Instructors 
employed for that purpose un^er such rules and regulations as the Secretary 
of War shall prescribe : And provided further, That said civilian instructors, as 
well as the discipline of the said post, shall be under the jurisdiction of the mili- 
tary authorities, under such rules and regulations as the Secretary of War may 
prescribe." 

It is to be observed that this vocational training Is to be established and 
maintained " in addition to the military training of soldiers while in the active 
service," and the specific question of statutory construction Is whether the mem- 
bers of the disciplinary organizations of the Disciplinary Barracks may be 
fairly said to be soldiers in the active service within the purview of the statutes 
providing for this training. In my judgment, they are. 

2. Vocational training was established in the old military prison, antecedent 
to the Disciplinary Barracks, whose Inmates w^ere much more remotely con- 
nected with the normal military establishment than are the present deten- 
tloners. The Disciplinary Barracks is a successor of the old military prison 
established by the act of March 3, 1873 (17 Stat. 582), the legislative authority 
for which was brought forward as chapter 6, Title XIV (sees. 1344-1361), of 
the Revised Statutes. The underlying purpose of the establishment of this 
prison, as clearly shown by the letter of the act and Its legislative history, was 
to provide a means and an opportunity for self-redemption and reformation, 
and open up a way w^hereby one who had been expelled from the Army in dis- 
grace could find an honorable restoration to the colors. Unfortunately, so much 
of the statute as provided for reformation for 41 years went unexecuted and 
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unnsed antll the authority for restoration carried by the statute was resurrected 
by the Secretary of War. This office held that the Department had the power 
to restore a military delinquent to the status quo ante culpam with all the 
incidents of that honorable status.* Actioi^ was taken upon this view of the 
law, and the modem Disciplinary Barracks, with its present system of re<da- 
mation, was thus established, and to its purposes and achievements Congress 
has given frequent and general support and recognition. 

Vocational training was provided for by law as a prominent feature of the 
old prison system, though perhaps it was not well and never scientifically 
established. The House committee, in reporting the prison bill (Report No. 
70, 42d Cong. 2d sess.) and the q[)ecial board appointed to study the reform- 
atory system, in their report to Congress, stated that — 

" Through a system of instruction and reformatory discipline such as we are 
prepared to recommend, prisoners may be returned to the Army good soldiers, 
or sentvinto dvil life skilled artisans, prepared to be and desirous of becoming 
good citizens." 

And this purpose was shared and supported by the Secretary of War in his 
special report on the subject to Congress. (Ex. Doc. No. 19; 43d Cong. 1st 
sess.) The purpose found legislative adoption, and consequently, in section 
1351, Revised Statutes, the Military Prison chapter, the commandant was 
directed to employ the prisoners " at such labor and in such trades as may be 
deemed best for their health and reformation," and to dispose •f and account 
for the proceeds of their labor. In those days, as now, some of the prisoners 
had already been dishonorably discharged from the Army and were serving 
the sentences of confinement, and in such cases the Secretary of War was em- 
powered to restore to the Army; in those cases where the sentence of dis- 
honorable discharge was deferred until the end of the sentence of confinement, 
the Secretary of War was authorized to remit. 

4. The Disciplinary Barracks, executively established upon the bases of 
authority found in the old military prison act, has found fortification and 
authoilty for further development in recent legislative enactments, by reason 
of which the disciplinarians of the present establishment are much more closely 
integrated with the Military Establishment, as we normally conceive It, than 
were the prisoners .of former days. By the act of March 4, 1915 (38 Stat. 1062, 
1074), the name of the prison was legislatively changed to the United States 
Disciplinary Barracks, and the prison chapter of the Revised* Statutes (chap. 
6, Title XIV) was rewritten to accord with and further develop the basic idea 
of the renovation established. Those detained at the barracks are military 
persons undergoing punishment for military offenses; that is, offenses other 
than those which are ordinarily punishable by confinement in the penitentiary. 
The Secretary of War is authorized from time to time to make such regulations 
respecting the barracks and persons detained tlierein as may be deemed neces- 
sary. A commandant and a commissioned and noncommissioned staff are 
provided. The commandant is required to cause such offenders — 
•* to be employed at such labor and in such trades and to perform such duties 
as may be deemed best for their health and reformation and with a view to 
their honorable restoration to duty or their reenlistment as hereinafter author- 
ized." (Sec. 2, act of March 4, 1915, 38 Stat. 1062, 1085.) 

Disciplinary organizations are expressly provided for as follows : 

"The Secretary of War shall provide for placing under military training 
those offenders * * * whose record and conduct are such as to warrant 
the belief that upon the completion of a course of military training they may 
be worthy of an honorable restoration to duty or of being permitted to reenlist ; 
may provide for the organization of offenders so placed under military train- 
ing into disciplinary companies and higher units, organized as infantry, with 
noncommissioned officers, except color sergeants, selected or appointed from 
the enlisted men assigned to duty for that purpose pursuant to the provisions 
of paragraph four hereof ; and may provide for uniforming, arming, and equij)- 
ping such organizations." 

And the Secretary may restore to the colors persons not discharged, and may 
authorize the reenlistment of those who have been discharged, by virtue of 
the following authority : 

"Whenever he shall deem such action merited, the Secretary of War may 
remit the unexecuted portions of the sentences of offenders sent to the United 
States Disciplinary Barracks for confinement and detained therein, and in addi- 
tion to such remission may grant those who have not been discharged from the 
Army an honorable restoration to duty, and may authorize the reenlistment of 
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those who have been discharged, or, upon their written application to that 
end order their restoration to the Army to complete their respective terms of 
enlistment, and such application and order of restoration shall be effective to 
revive the enlistment contract for a period equal to the one not served under 
said contract." 

It is thus seen that some of the oiTenders have already been dishonorably 
discharged from the Army, and are being held to punishment in execution of 
the sentence, while others are being held to punishment with the sentence of 
dishonorable discharge deferred or suspended. In order that there might be 
legislative authority for the suspension of a sentence of dishonorable discharge, 
and thus obviate any technical legal difficulties to restoration that flow from 
expulsion from the Army, it is provided in the fifty-second article of war, re- 
cently enacted, that — 

" The authority competent to order the execution of a sentence, Including dis- 
honorable discharge, may suspend the execution of the dishonorable discharge 
until the soldier's release from confinement; but the order of suspension may 
be vacated at any time and the execution of the dishonorable discharge 
directed by the officer having general court-martial jurisdiction over the com- 
mand, exclusive of penitentiaries and the United States Disciplinary Barracks, 
in which the soldier is held or by the Secretary of War." 

And it is now the practice to suspend so much of the sentence .iS imposes 
dishonorable discharge until the release of the prisoner from confinement in 
all cases in which the reviewing authority considers there is a probability of 
reclaiming the soldier to honorable service. Viewed from the standpoint of 
the enlistment obligation alone, as affected by the sentence, all those detained 
whose sentences of dishonorable discharge have been suspended remain as 
much a part of the Army as though they had never received the sentence; 
and, of course, it is within the power of Congress to forego its power to punish 
and to hold a prisoner to his enlistment. 

5. Inherently, then, by reason of the military obligation of those composing 
them, these disciplinary organizations are a part of the Regular Army, and 
they are declared to be so by statute. Section 2 of the national defense act 
of June 3, 1916, devoted to prescribing the composition of the Regular Army, 
provides that the Regular Army of the United States, including the existing 
organizations, shall consist, inter alia, of these ** disciplinary organizations," 
and they are again expressly recognized as a part of the Regular Army within 
the purview of all general military legislation by section 22 of that act. Mem- 
bers of such organizations, therefore, would have had to be computed as 
within the authorized enlisted strength of the Army, had it not been for the 
legislative declaration of the act of April 27, 1914 (38 Stat. 351, 354) : 

"That the authorized enlisted strength of the Army and of organizations 
thereof shall be exclusive of soldiers under sentences which include confine- 
ment and dishonorable discharge." 

These disciplinary organizations, then, and the members thereof, are inte- 
gral parts of the Regular Army. 

6. True, vocational training is for " soldiers while In the active service," but 
the distinctlpn there is between those in active organizations and those in 
the reserve. This distinction runs through the entire national defense act 
(sees. 27, 29, 30, 31, 32, and 35) and, in this connection, is logical and neces- 
sary. The three-year active period is the period of training and instruction. It 
is the period In which the soldier has an organizational place and relation 
during which the Government has an immediate, direct, and continuous con- 
trol over him. Obviously, it is only during this pericjd of enlistment that the 
soldier has an opportunity for vocational training and the Government an op- 
portunity to give it The disciplinary organizations are active organizations 
under the direct, Immediate, and continuous control of the military authorities 
and so circumstanced that vocational instruction can be most effectively given 
and received. The debate on the vocational training amendment clearly shows 
that it was the purpose to give an opportunity for vocational training to mem- 
bers of active organizations desiring it and so circumstanced as to benefit from 
it. If there be one class of organizations that ought to receive this instruction 
more than another it is the disciplinary organizations. As evidenced by the 
language of the vocational training amendment, its legislative history and the 
War Department's report upon that subject, the unmistakable purpose of such 
training is to turn the soldier back to civil life a better citizen of greater Indus- 
trial worth, thus benefiting himself and the Nation and incidentally stimulating 
enlistment and a more favorable attitude of society to the soldier. Men bound 
to the Government in an active military capacity are to be given the opportu- 
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nlty. The members of the disciplinary organizations are those who In fact most 
need it; are those for whom Congress long ago provided it; and it^hardly could 
have been the legislative purpose to deny to them participation In this more 
generous measure. The language of the act justifies no such conclusion. 

7. The memorandum of The Adjutant General shows that the Seventh Infan- 
try, stationed at Leavenworth, is a regiment designated for vocational training 
and suggests that the members of the disciplinary organizations may be voca- 
tionally employed in the establishment of the plant for the vocational training 
contemplated by the act. Certainly the members of the disciplinary organiza- 
tions may be thus employed and thus incidentally participate In vocational 
training, but clearly such Is not the limit of the law; they may directly share 
in the benefits. 



TVAB: Censorship of Cable Dispatches. 

The President may, in the absence of legislation by Congress on the subject, 
prohibit the operation of any cable connection with a foreign country if in his 
judgment such action Is necessary to the safety of our troops or the proper con- 
cealment of military plans and operations; or he may permit their continued 
operation under conditions that will prevent such operation from being hurtful 
to the Interests of the Government. To this end the Secretary of War, acting 
for the President, may establish a censorship over cable dispatches arriving in 
this country or leaving this country as a. condition to permitting the continued 
operation of the cable connections with foreign countries. 

July 10, 1917. 

99-270. 

[Memorandum for the Secretary of War.] 

Subject: Censoring cable dispatches. 

1. A memorandum opinion by this oflflce Is desired " as to the extent of the 
power of the Secretary of War in the matter of censoring cable dispatches 
arriving in this country or leaving this country In the Interest of the safety of 
American troops at sea or otherwise exposed to peril and in the interest of a 
proper concealment of military plans." 

2. It is understood that the question involves the power of the Secretary of 
War, as the representative of the President, acting for and under the direc- 
tion of the President In the execution of the powers of the President as Chief 
Executive of the United States and commander in chief of its military forces, 
to take these measures for the safety of the American troops at ^ea, etc. 
Q'here is no express legislation by Congress either conferring or denying the 
power of the President to take such action, and the question must be deter- 
mined, therefore, In the light of precedents and of the constitutional powers 
of the President. The question further involves the control of a means of com- 
munication with foreign countries, a matter which is clearly political and under 
the sovereign control of the Federal Government. 

3. The Attorney General, In opinions dated January 18, 1898 (22 Ops. Atty. 
Gen. 13), and March 25, 1899 {idem, 408), held that the President has the power, 
in the absence of legislation by Congress on the subject, to control the landing 
of foreign submarine cables on the shores of the United States; that he may 
either prevent the landing if the rights intrusted to his care so demand, or 
permit It on conditions which will protect the interests of this Government 
and Its citizens. He held further that — 

" If a landing has been effected without the consent or against the protest 
of this Government, respect for Its rights and compliance with its terms may 
be inforced by applying the prohibition to the operation of the line unless the 
necessary conditions are accepted and observed. 

" No one has a right to land a foreign cable upon our shores and establish 
a physical connection between our territory and that of a foreign state without 
the consent of the Government of the United States." (22 Ops. Atty Gten. 13.) 

The power of the President In this regard, he says, " does not flow from his 
right to permit it in the sense of granting a franchise, but from his power 
to prohibit it should he deem it an encroachment on our rights or prejudicial 
to our interests. The unconditional landing of a foreign cable might be both, 
and therefore to be prohibited, but a landing under judicious restrictions and 
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conditions might be neither, and therefore to be permitted in the promotion 
of international Intercourse." (22 Ops. Atty. Gen. 27.) 

In his opinion of January 18, 1898, he quotes the precedents in the matter and, 
referring particularly to the action of President Grant in 1875 with respect 
to the French cable of 1869, says: 

" It will be observed that President Grant rested his authority to annex 
conditions to the landing of a foreign cable upon his power to prevent its 
landing altogether, if deemed by him inimical to the interests of this Govern- 
ment, its people, or their business. The right to prevent carried with it the 
right to control"' 

The question was before the Circuit Court for the southern district of New 
Yorlj, December, 1896, with reference to the application for a preliminary in- 
junction to restrain the French Cable Co. from landing its cable at Coney 
Island. As the cable had already been landed the preliminary Injunction was 
not granted, but Judge Lacomb expressed himself as follows (United States v. 
La Compagnie Francaise Des Cables Telegraphiques, 77 Fed. 496) : 

"It is thought that the main production advanced by complainant's counsel 
is a sound one, and that, without the consent of the General Government, no one, 
alien or native, has any right to establish a physical connection between the 
shores of this country and that of any foreign nation. Such consent may be 
implied as well as expressed, and whether it shall be granted or refused is a 
political question which, in the absence of congressional action, would seem to 
fall within the province of the Executive to decide. As was intimated upon the 
argument, it is further thought that the Executive may effectually enforce its 
decision without the aid of the courts * * *." 

See also opinion of Attorney General dated August 14, 1913 (30 Ops. Atty. 
Gen. 221) ; also Moore's Digest of International Law, volume 2, page 463, where 
appears the following quotation from a letter of Mr. Bayard, Secretary of 
State, to Mr. Scrymser, dated March 7, 1886, viz. : 

"The President has the power to grant or withhold, in his discretion, per- 
mission to land a foreign cable on the shores of the United States, and to 
impose whatever conditions thereon he may deem proper in the public interest^ 
subject to whatever action Congress may take thereon." 

4. Some of the permits for the landing of cables have contained an express 
condition to the effect that no liability is assumed by the Government by reason 
of any control or censorship which it may exercise over said landing in time of 
war or civil disturbance; but whether any such condition was imposed with 
respect to a particular cable or not, I think It is clear that the President may, 
in the absence of legislation by Congress on the subject, prohibit the operation 
of any cable connection with a foreign country if, in his judgment, such action 
is necessary to the safety of our troops or the proper concealment of military 
plans and operations; or he may permit their continued operation under con- 
ditions that will prevent such operation from being hurtful to the interests of 
the Government. To this end, I think the Secretary of War, acting for and on 
behalf of the President, may establish a censorship over cable dispatches arriv- 
ing in this country or leaving this country as ^ condition to permitting the 
continued operation of the respective cable connections with foreign countries. 

5. Moreover, Congress by Joint resolution of April 6, 1917 (40 ^tat. 1), de- 
claring the existence of war between tliis country and the Imperial German 
Government directed the President to "employ the entire naval and military 
forces of the United States and the resources of the Government to carry on 
war against the Imperial German Government * * *." By this resolution 
Congress has conferred on the President war powers for the purpose of prose- 
cuting the war and bringing the same to a successful termination; and under 
these powers, I think he may use the naval and military forces to prevent any 
Intelligence reaching the enemy. A reasonable means of carrying out this 
authority would be to establish a censorship over cable connections with for- 
eign countries as Indicated above. 



ARMY NURSES: Commntation of Rations of Nnrses on Dnty in France. 

Where nurses are on duty In France at hospitals In which the regular hos- 
pital mess system Is not used and the nurses do not have the benefit of the 
economies of such system, they may be regarded as on detached duty within 
the meaning of Army Regulations 1223 and be given commutation of rations at 
the rate of $1 per day. But If subsisted in a regular hospital mess operated 
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under the officer in command of the hospital, the only rate of commutation 
allowable is that fixed by the Army appropriation act (40 Stat. 40, 50). 

6-227.2. 

War Department, J. A. G. O., July 13, 1917.— To The Adjutant General. 

1. The surgeon in command of Base Hospital No. 21 in France requests 
authority to ** increase commutation nurses* rations 40 to 75 cents daily, effective 
June." He adds that it is absolutely necessary. According to the Surgeon Gen- 
eral's report, first indorsement, the nurses referred to belong to Base Hospital 
No. 1, "the personnel of which have taken over the operation of a British 
hospital in France," and the Surgeon General suggests that it would seem 
that they might be regarded as on detached duty within the purview of para- 
graph 1223, Army Regulations, which contains a provision authorizing an 
allowance of $1 per day as commutation of rations to the classes of persons 
mentioned therein, including nurses " on detached duty, stationed in a city or 
town where subsistence is not furnished by the Government." 

2. Under the heading " Subsistence of the Army," in the Army appropriation 
act (40 Stat. 40, 50), provision is made for payment " of commutation of rations 
in lieu of the regular established ration for members of the Nurse Corps, 
female, while on duty in hospital, at 40 cents per ration * ♦ * to be paid 
to the surgeon in charge." 

It is understood that this provision contemplates that the nurses shall be 
subsisted in a mess at the hospital, and that the 40 cents a day commutation 
of rations paid to the surgeon in cliarge goes into the mess fund. The papers 
do not Indicate what system they have in France where these nurses are on duty 
for their subsistence. If the regular hospital mess system is not in vogue and as 
a result the nurses do not have the benefit of economies contemplated by the 
statute fixing the 40-cent rate for commutation of rations, I think they come 
within the purview of the regulation, Army Regulations 1223, authorizing the 
payment of $1 per day commutation of rations. But if they are subsisted in a 
regular hospital mess operated under the jurisdiction of the officer in command 
of the hospital, the supplies for which are obtained from the Quartermaster 
Corps, I see no way to allow them more than is authorized by statute, that is, 
40 cents a day. 



CITILIAN EMPLOYEES: PAT AND ALLOWANCES: Bight of Employeea 
of Army Medieal Sapply Depot to Extra Pay for Overtime Work. 

Permanent employees of the Army Medical Supply Depot, who are paid on 
an annual basis, are not entitled to extra pay for overtime work. 

16-402. 

War Department, J. A. G. O., July 13, 1917. — ^To The Adjutant GeneraL 

1. The opinion of this office is requested whether packers and laborers em- 
ployed at the Army Medical Supply Depot, Washington, D. C, may legally be 
paid additional compensation for overtime work in excess of eight hours a 
day. It appears that the persons referred to are permanent employees and paid 
on an annual basis. 

2. It appears to be well settled that persons employed under the circumstances 
mentioned can not, in the absence of a stipulation to that effect in their con- 
tracts of employment, be paid additional compensation for work in excess of 
eight hours a day. In 15 Comptroller's Decisions 620, the question was whether 
certain firemen in public buildings paid on an annual basis could be allowed 
additional compensation for work over eight hours a day, and the Comptroller, 
in holding that they were not entitled to additional pay, said : 

" It is not stated that they are employed with the promise or understanding 
that they should be employed a limited number of hours as a day's work and 
have additional pay for overtime work. In the absence of any specific agree- 
ment or understanding as to this the entire time of such employees is at the 
disposal of the United States, and work performed beyond the eight hour period 
is without additional or extra compensation therefor." See also to the same 
effect 21 Comp. Dec. 311, and Bui. No. 25, W. D. 1914, p. 9. 

3. I am of opinion that the question submitted should be answered in the 
negative; 
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CONTINEMENT: Date When Sentence Beging to Ban. 

A sentence of confinement begins to run on the date of the order publishing 
the case, although the reviewing authority, in excess of his authority, sought to 
suspend the sentence. 

30-823.1. 

War Department, J. A. G. C, July 13, 1917.— To The Adjutant General. 

1. H , formerly private, first class. Eighth Company, Coast Artillery 

Corps, Fort Grant, Canal Zone, was tried by general court-martial at Fort 
Grant and convicted of the offense of larceny of a bicycle, sentenced to 
dishonorable discharge, total forfeitures, and to confinement at hard labor for 
eight months. His case is published In General Court-Ma rtial Order No. 32, 
Panama Canal Zone, dated February 1, 1917, a copy of which accompanies these 
papers. The court appended to the record of trial a recommendation, in view 
of the fact that the prisoner in the past had exhibited a high quality of moral 
fiber and a belief that clemency might operate to save the accused to honorable 
service, that the reviewing authority suspend all of the sentence pending future 
good conduct of the prisoner. The reviewing authority, while expressing the 
view that a finding of guilty upon a charge of larceny should, in most instances, 
be followed by dishonorable discharge, approved the sentence, but, " in view of 
the peculiarities of the case," suspended the entire sentence during the soldier's 
good behavior. By Sp^ecial Orders, No. 35, Panama Canal Zone, dated March 
26, 1917, the suspension of the sentence was vacated and it was directed that 
the sentence be carried into effect. In the circumstances stated above, the 
opinion of this ofiice is requested as to the date on which the sentence to con- 
finement in this case " began to run." 

2. Paragraph 7 of section II of General Orders, No. 70, War Department, 1914, 
in effect at the time of the suspension of the sentence in this case, authorizes an 
authority competent to order the execution of a sentence adjudged by general 
court-martial, if the sentence does not involve dishonorable discharge^ to sus- 
pend the execution of the whole or any part of the sentence. It is provided in 
the act of April 27, 1914 (38 Stat. 351, 354), the statute with reference to the 
suspension of sentences in cases involving dishonorable discharge, In effect at 
the time of the suspension of the sentence in this case, that — 

"The reviewing authority may suspend the execution of a sentence of dis- 
honorable discharge until the soldier's release from confinement ; but the order 
of suspension may be vacated at any time and the execution of the dishonorable 
discharge directed by the ofiicer having general court-martial jurisdiction over 
the command in which the soldier is held, or by the Secretary of War. ♦ * ♦ 

Paragraph 7 of section II of General Orders, No. 70, referred to above, having 
reference to suspension of sentences in cases involving dishonorable discharges, 
which is based upon the provisions of the above quoted statute, provides that — 

V Reviewing authorities in approving sentences of general courts-martial 
may, whenever the character of the offense for which the sentence is imposed 
and the facts developed by the evidence indicate that there is a probability 
of reclaiming the soldier to honorable service, suspend, until the soldier's re- 
lease from confinement, the execution of that part of the sentence providing 
for dishonorable discharge, * ♦ *." 

The sentence in H 's case provided for dishonorable discharge, and in 

this situation it will be observed from the foregoing that the reviewing 
authority was not authorized by law or regulation to suspend in a case of this 
Idhd any portion of the sentence, except that portion providing for dishonorable 
discharge. Suspension of the entire sentence by the reviewing authority being 
unauthorized in this case, the suspension could not operate to affect in any way 
the approved sentence of the court. 

Inasmuch as the sentence In H ^*s case does not fix the date for the 

commencement of the term of confinement Imposed by the court, and as the 
action of the reviewing authority in suspending the entire sentence was un- 
authorized, and therefore, without legal effect, It Is the opinion of this office 
that the date on which the sentence to confinement in this case began to run la 
tlie date of the order publishing the case. (See M. C. M., par. 40.) 
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PAY AND ALLOWANCES: Right* to Ayiator's lEcrease of Pay of Memberg 
of Ayiation Section, Signal Enlisted Beserye Corps. 

Enlisted men of the Aviation Section, Signal Enlisted Reserve Corps, are 
entitled to the increased pay provided for in section 3 of the act of July 18, 
1914 (38 Stat. 514, 516), when on duty requiring them to participate regularly 
and frequently in aerial flight& 

72-200.1. 

War Department, J. A. G. 0., July 16, 1917.— To The Adjutant General. 

1. The views of this office are desired on the question whether or not en- 
listed men of the Aviation Section, Signal Enlisted Reserve Corps, are entitled 
to increased pay when on duty requiring them to participate regularly and 
frequently in aerial flights, reference being made to the opinion of this office, 
dated March 12, 1917 (Ops. J. A. G. 72-181), to the effect that officers of the 
Aviation Section, Signal Corps, Officers' Reserve Corps, were entitled to 
increased pay when on such duty. 

2. Section 3 of the act of July 18, 1914 (38 Stat. 514, 516), creating the Avia- 
tion Section of the Signal Corps, with a personnel consisting of officers and 
enlisted men, contains the following provision: 

" Twelve enlisted men at a time shall, in the discretion of the officer in com- 
mand of the aviation section, be instructed in the art of flying, and no enlisted 
man shall be assigned to duty as an aerial flier against his will except in time 
of war. Each aviation enlisted man, while on duty that requires him to par- 
ticipate regularly and frequently in aerial flights, or while holding the rating of 
aviation mechanician, shall receive an increase of fifty percentum in his pay." 

3. Section 55 of the national defense act of June 3, 1916 (39 Stat. 166, 196), 
provides for the organization of an enlisted reserve corps as reserves for the 
Signal Corps, inter alia, and provides : 

*' In time of actual or threatened hostilities the President may order the 
enlisted reserve corps^ In such numbers and at such times as may be considered 
necessary, to active service with the Regular Army, and while on such service 
members of said corps shall exercise command appropriate to their several 
grades and rank in the organizations to which they shall be assigned and shall 
he entitled to the pay and allowances of the corresponding grades in the Regular 
Army, with Increase of pay for length of service as now allowed by law for 
the Regular Army ;♦♦♦." 

4. It was held by this office, in an opinion dated August 21, 1916 (Ops. 
J. A. G. 6-228.1), that the foregoing provision of the act of July 18, 1914, is not 
repealed by section 13 of the national defense act, which, while providing that 
the Secretary of War shall have authority to cause as many enlisted men of the 
Aviation Section to be instructed in the art of flying as he may deem necessary, 
contained no provision with respect to the increased pay for such service. In 
that opinion it was said : 

"As only the inconsistent provisions of prior laws are repealed by the 
national defense act, it seems clear that the provision of the 1914 act for 50 
per cent increase In the pay of enlisted men while on duty requiring them to 
participate regularly and frequently in aerial flights Is applicable to all enlisted 
men assigned to such duty by direction of the Secretary of War under the 
provisions of the national defense act." 

5. Having in view the evident purpose of the statute to place enlisted men 
of the Enlisted Reserve Corps, when on active duty, on the same footing with 
enlisted men of the Regular Army, I think it must be held that these enlisted 
men, when assigned to duty requiring them to- participate regularly" and 
frequently in aerial flights, are entitled to the increased pay for that duty 
under the same conditions as are enlisted men of the Regular Army so assigned. 



CONTRACTS: Settlement of Claim for Unliquidated Damages; Disposition 
of Proceeds of Sales of Old Materials. 

Where a contract makes no provision for determining disputes arising there- 
under, a claim for breach thereof is such an unliquidated claim as can not 
be compromised or settled by executive officers of the Government. Nor can the 
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proceeds of a sale of old materials be used to offset a claim growing out of a 
separate contract, for such proceeds are required to be deposited in the 
Treasury as "Miscellaneous receipts." 

76-700. 

War Department, J. A. G. O., July 17, 1917. — ^To the Secretary of War. 

1. The opinion of this office is requested as to the legality of a proposed 
adjustment of a claim of the Birmingham Slag CJo. arising out of an alleged 
breach by the United States of a contract for the sale to the company of eight 
Star well drills from the Panama Canal. 

2. The facts, briefly, are these: The company paid for the drills ($1,200) 
upon their delivery at New York in the spring of 1916, and later, after the 
drills were received at their final destination and examined, the Panama Canal 
authorities were advised by the Company, in substance, that the drills were not 
those covered by the agreement, that they were " nothing more or less than a lot 
of junk," and that they were minus a number of parts. The company requested 
that the drills received be replaced with good serviceable drills in accordance 
with the agreement or that the price paid be refunded. It appears that after 
some correspondence, in which the canal authorities disputed the justness of the 
claim, except as to certain missing parts, it was finally proposed and agreed 
that the company will make further purchases of two old steam shovels and a 
lot of spare parts, valued at $6,050, and that in this transaction the Govern- 
ment will allow the company a credit of $1,050 in settlement of its claim per- 
taining to the drills. The question now presented is whether the proposed 
method of adjustment of the claim may be approved by the Secretary of War 
as legal. 

3. The claim of the Birmingham Slag Co. is one for alleged breach of contract. 
There is nothing in the written agreement or contract between the Government 
and the company which provides a method of settlement or of determining 
damages in case of breach of contract. The claim is, therefore, one for un- 
liquidated damages for alleged breach of contract, and it has been held by the 
Supreme Court that the executive officers of the Government are not authorized 
to entertain or settle claims for unliquidated damages for breach of contract. 
{William Cramp d 8ons v. United States, 216 U. S. 494; see also 20 Comp. Dec. 
392; 17 id. 194 and 387.) The assistant auditor for the Panama Canal pointed 
out this rule against the settlement of unliquidated claims by executive officers, 
but It is observed that the chief quartermaster, Panama Canal, with the ap- 
proval of the governor, states that he considers the only question involved is 
the value of the parts not furnished, and that that has been agreed upon by 
both parties. He further states that "it is believed not to be such an unliqui- 
dated claim as can not be settled by executive officers." This office is not aware 
that there is any exception to the rule laid down by the Supreme Court in the 
case above referred to. An unliquidated claim for breach of contract is one 
which is not provided for settlement in the contract itself, and may necessitate 
the taking of testimony and the weighing of evidence for determining the proper 
measure of damage. The uncertainty of the amount of damages to which the 
claimant in this case is entitled is demonstrated by the process of arriving 
at the agreed amount, and the fact that, whereas the total amount paid for the 
drills was $1,200, it is proposed to refund $1,050 as the value of parts not sent, 
leaving a balance of only $150, and against the latter sum is the expense for 
making delivery of the drills, reported as amounting to $840.12. 

4. It is the view of this office that the proposed method of settlement of the 
claim of the Birmingham Slag Co. is illegal as being a settlement of unliqui- 
dated damages for breach of a contract, such a settlement being one which the 
administrative officers of the Government are unauthorized to entertain or 
accomplish. 

5. While it is probably unnecessary to refer to any other reasons against the 
proposed method of settlement of the claim under consideration, it may be 
mentioned that section 3618, Revised Statutes, requires that public moneys 
loceived from the sale of old material, etc., shall be deposited in the Treasury 
as " miscellaneous receipts," and this would seem to be a bar to the diversion 
of a part of the proceeds of such a sale for the purpose of settlement of a 
claim arising out of a previous and entirely different transaction, tlie pro- 
ceeds of which have been deposited. 
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PUBLIC FBOFESTT: Sale of FrlTate Mount hj Offieer to OoTomment. 

Army Regulations 1095, authorizes the purchase bj the Goyemment from a 
mounted officer of the Army of a mount theretofore purchased by the officer 
from the Government, even though such officer is not relieved from mounted 
duty or ordered to duty beyond seas or required to make a change of station 
involving an expense exceeding f 100 for the transportation of such mount. 

94-011. 

War Department, J. A. G. O., July 18, 1917— To Tlie Adjutant General. 

1. The opinion of this office is requested with reference to the conditions 
under which a mouated officer of the Army is entitled to have his mount pur- 
chased by the Government upon his application under paragraph 1095, Army 
Regulations. 

2. Capt. Vaughn W. Cooper, Cavalry, the owner of a horse which he pur- 
chased from the Quartermaster Corps for $160, desiring to purchase a more 
suitable mount, applied to his department commander for the designation of a 
board to examine his horse, as provided by Army Regulations 1095, with a 
view to its purchase by the Government. The board, duly appointed, pro- 
nounced Capt. Cooper's horse serviceable and sound, appraised its value over 
$150, and recommended that it be purchased by the Government for $149. 
Capt. Cooper was advised, however, that the regulation authorized the purchase 
of an officer's horse by the Government only where an officer is relieved from 
mounted duty or is ordered to duty beyond the seas or is required to make a 
change of station involving an expense of over $100 each for transportation 
of his mounts. Inasmuch as none of these conditions exist in Capt.<> Coopei-^s 
case, the question is presented whether, the regulation. Army Regulations 1095, 
2iuthorizes the purchase of horses belonging to mounted officers only under such 
conditions. 

3. The first subdivision of paragraph 1095, Army R^ulations, authorizes 
the sale of horses to mounted officers. Provision is next made in the regula- 
tion for the purchase by the Government of the horses belonging to mounted 
officers when such officers (a) are relieved from mounted duty, or (6) are or- 
dered to duty beyond the seas, or (c) are required to make a change of station 
in the United States involving an expense exceeding $100 for transportation 
of each mount This provision applies to all horses of mounted officers which, 
upon examination by a board, may be found within the regulation age and are 
serviceable and sound, regardless of whether they were purchased from the 
Government or not. The last two provisions of the regulation read as follows : 

"When a mounted officer purchases a horse under the provisions of this 
paragraph he shall not be permitted to sell him to private parties, but may 
sell him to another officer at a price agreed upon between seller and buyer, or 
back to the Government, at a price to be determined in the manner indicated 
above ; this rule to govern subsequent owners. 

" If, however, the board should find that a horse purchased from the Govern- 
ment by a mounted officer, and offered for sale by him, exceeds the age of 10 
years, is no longer fit for an officer's mount nor for the military service by 
reason of unsoundness or defects, the owner may dispose of the horse at pri- 
vate sale." 

These concluding provisions of the regulation relate exclusively to horses pur- 
chased from the Government, restricting an officer in the sale of such horses. 
Such restrictions are general and not confined to an occasion of a change of 
station or of relief from mounted duty. At no time can an officer dispose of 
such horse except as specified by the regulation. Conversely the privilege of 
the sale of such horse to the Government is as general or broad as the restric- 
tion against its sale to private parties. To hold that the regulation should be 
construed to authorize the purchase by the Government of such a mount only 
under conditions (a), (5), or (c), mentioned in the third paragraph hereof, 
would lead to harsh results which manifestly could scarcely have been intended. 
For example, an officer purchases a mount from the Government which he finds 
unsuitable for his use, b.ut which would be useful for other purposes in the mili- 
tary service. He would only be privileged to sell the horse to another officer, ex- 
cept that the Government would purchase it upon his being relieved from mounted 
duty or ordered to duty beyond the seas or required to change stations neces- 
sitating transportation expense for the horse exceeding $100. He might not be 
able to sell the horse to another officer, and the conditions under which he could 
sell to the Government might not arise. He would therefore be compelled to 
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keep a horse unsatisfactory and may be useless to him. I do not think that 
either the language of the specific provisions quoted or the regulations as a 
whole requires this construction, and am of opinion that the Government may 
purchase such a horse at any time, if it is found suitable for military service, 
upon application of the officer. 

Blanton Winship,. 
Acting Judge Advocate General, 



PUBLIC HEALTH SEHYICE: Eight to Purchase Uniform Clothing and 
Quartermaster Supplies. 

Army Regulations 1174 (C. A. R. No. 58, June 6, 1917) does not authorize the 
sale of uniform clothing and other quartermaster supplies to commissions h1 
officers and employees of the Public Health Service, which was made a part ol 
the military forces of the United States by the Executive order of April 3, 1917. 

14-122.5. 

War Department, J. A. G. O., July 19, 1917.— To The Adjutant General. 

1. The views of this office are desired with reference to a communication from 
the medical officer in charge of the Public Health Service, United States Im- 
migration Station, Boston, Mass., June 30, 1917, in which, referring to the 
Executive order of April 3, 1917, issued under authority of the act of July 1, 
1902 (32 Stat. 712, 713), and providing that the said service " shall constitute a 
part of the military forces of the United States," request is made for informa- 
tion as to whether commissioned officers and employees of that service may 
purchase articles of clothing from the Quartermaster Corps. 

2. The act of July 1, 1902, supra, under authority of which said Executive 
order was issued, provides : 

" That the President is authorized, in his discretion, to utilize the Public 
Health and Marine Hospital Service in times of threatened or actual war to 
such extent and in such manner as shall in his judgment promote the public 
interest without, however, in anywise impairing the efficiency of the service for 
the purposes for which the same is created and is maintained." 

3. Having in view the terms of the Executive order and of the statute under 
which it was issued, it is the opinion of this office that commissioned officers 
and employees of that service do not come within the terms of paragraph 1174, 
Army Regulations, as amended, covering the sale of uniform clothing and other 
quartermaster supplies to officers of the Army, etc. 



CONTRACTS: Bight to Modify or Cancel Government Contract Because 
of Hardship on Contractor. 

The fact that the cost of raw materials has for unforeseen reasons so ad- 
vanced as to make the contract price for ether agreed to be furnished the Gov- 
ernment so inadequate as to compel the contractor to operate at a loss fur- 
nishes no legal justification for a modification or cancellation of the contract 

76-610. 

War Department, J. A. G. O., July 23, 1917.— To The Adjutant General. 

1. The remarks of this office are desired with reference to the application, 
June 9, 1917, of E. R. Squibb & Sons, Inc., contractors, for furnishing ether 
and chloroform to the Medical Department United States Army, to be deliv- 
ered at 628 Greenwich Street, New York, N. Y., at prices of 8J cents per one- 
fourth-pound can for ether and 28 cents per one-fourth-pound can for chloro- 
form, for the adjustment of the price for the ether to meet the increased 
cost of alcohol. They say that the price of ether was based on a contract 
which they had for alcohol at the exceedingly low price of 36 cents per gallon ; 
that this price made it possible for them to name the price of Si cents per 
one-fourth-pound can by foregoing all profit and eliminating overhead charges 
and selling expense; that owing to the commandeering and withdrawing of 
ships in the Pacific trade, their source of supply for alcohol has. been cur- 
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tailed, as the manufacturers are unable to obtain molasses from the Hawaiian 
Ishmds, from which such alcohol is made; that the manufacturers have, there- 
fore, fallen down on their deliveries of alcohol, and they have been compelled 
to purchase alcohol in the open market at an advance of 51 cents per gallon ; 
and that this increases the cost of manufacturing the ether about 3i cents per 
one-fourth-pound can. They ask, therefore, that the price be adjusted by add- 
ing'this increased cost, which increase was wholly unforeseen, making the 
price 11} cents per one-fourth-pound can on the balance of ether still to bo 
delivered, amounting to 130,000 cans. They say that even at the new figure 
they are not " making any charge whatever for overhead or selling expenses ;" 
but " are charging only the cost of raw materials plus productive labor." 

2. The Surgeon General, July 13, 1917, states that he is impressed with the 
equities of the contractor's request, and asks to be advised on the following 
points : 

(a) Whether he may alter the contract by increasing the price of the ether 
on future deliveries from 8J cents to Hi cents a can ; or 

(b) Whether, if such increase is not permissible, he may modify the con- 
tract by canceling or annulling the item for ether so far as regards quantities 
not yet delivered, with a view to making new contract for ether, which will 
be required in considerable amounts. 

3. The contract in question was entered into June 9, 1917, that is under war 
conditions, and binds the contractor without qualifications to furnish the 
ether at the price stipulated in the contract. It contains no provisions for 
relief of the contractor under circumstances such as are stated above; and I 
am clearly of opinion that these circumstances furnish no legal basis for 
relieving a contractor from his absolute undertaking to furnish the supplies at 
the prices stipulated in the contract. See in this connection Digest Opinions, 
Judge Advocate General, 1912, pages 325, 326, 333, and 334, and authorities 
cited. The opinion of Attorney General Black (9 Ops. Atty. Gen. 81) is espe- 
cially in point. His language is as follows: 

"He (the contractor) now says he is doing the work at a loss, and asks 
you, in a memorial, either to give him a larger compensation than he bargained 
for, or else to release him from the contract. You have no authority to do 
either of these things. You can not absolve him from his obligation to do the 
work ; and, if he does it, you can not authorize him to be paid for it at higher 
price than the contract stipulates for. ♦ * * in short, you have no power 
to relieve him from the hardship he complains of, either by giving him dam- 
ages, by releasing him from his present contract, or by making a new one. 
* ♦ ♦ If the contractor quits the work or otherwise violates the covenants 
he has made with the Government he must do so at his own peril and that of 
his sureties." 

These remarks apply to the case in reference; and I am clearly of the 
opinion, therefore, that the Surgeon General can not enter into an arrange- 
ment for the increase of the price, as requested, or for canceling or annulling 
the contract with respect to the item for ether so far as regards the quantity 
not yet delivered. 



OATH: Bight of Assistant to Department Adjutant to Administer Oaths 
for Military Purposes. 

An assistant to a department adjutant is not an ** adjutant of any command " 
within the terms of the one hundred and fourteenth article of war and has no 
authority to administer an oath for purposes of military administration. 

64-219. 

War Department, J. A. G. O., July 24, 1917. — To The Adjutant General. 

1. These papers present the question as to whether an assistant to a depart- 
ment adjutant may, under the authority contained in article of war 114, ad- 
minister oaths for the purposes of military administration. The one hundred 
and fourteenth article of war reads in part as follows : 

"Any judge advocate or acting judge advocate, the president of a general or 
special court-martial, any summary court-martial, the judge advocate or amy 
assistant judge advocate of a general or special court-martial, the president or 
the recorder of a court of inquiry or of a military board, any oflOicer designated 
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to take a deposition, any officer detailed to conduct an investigation, and the ad- 
jutant of any command shall have power to administer oaths for the purposes 
of the administration of military justice and for other purposes of military 
administration." 

The authority to administer an oath must be conferred by statute ; It can not 
be supplied by executive action. A statute confeiTlng such authority must, 
therefore, be strictly construed. The statute provides that the adjutant of any 
command shall have power to administer oath for certain purposes. The term, 
" the adjutant of any command " refers to a person who, under proper au- 
thority, holds, for the time being, a specific office and the term as used In the 
statute Is not believed to be broad enough to Include an assistant to the adju- 
tant. This view Is strengthened by the provision of the statute with reference 
to assistant judge advocates. It is specifically provided that any assUtant 
judge advocafe of a general or special court-martial may administer oaths and 
it is only reasonable to hold that if Congress had intended to confer a like au- 
thority upon an assistant to the adjutant of any command that such an assist- 
ant would have been specifically named, as was the case with assistant judge 
advocates. 

2. The question presented must, therefore, be answered In the negative. 



BANK: Belatlve Bank of Officers in Begnlar Army, National Army, Na- 
tional Onard, and Officers' Beserve Corps. 

OFFICE: Eligibility of Officers in Begnlar Army and National Guard for 
Commissions in Officers' Beserve Corps. 

Officers of the Officers' Reserve Corps, when ordered to active duty take rank 
as " officers of forces drafted or called into service of the United States " under 
the one hundred and nineteenth article of war. Officers of the Regular Army 
commissioned in a higher grade of the National Army are entitled to rank as 
if their commissions in the National Army were commissions in the Regular 
Army. 

An officer of the Regular Army or of the National Guard on the active list 
may not be appointed to the Officers' Reserve Corps. 

July 25, 1917. 
82-200. 

[Memorandum for the Chief of the War College Division, General Staff.] 

1. You ask my views upon the following questions : 

(o) "Assuming that Congress was charged with knowledge August 29, 1916, 
the date of approval of the new Articles of War, that such a corps as the 
Officers' Reserve Corps had been created by the national defense act (39 Stat. 
166, 189), does the omission of the Officers* Reserve Corps from article 119 
mean that any officer holding a commission in that corps 1« junior to the officers 
In the classes mentioned in article 119, regardless of the dates of their commis- 
sions? 

(h) " Will an officer of the Regular Army commissioned in a higher grade 
of the National Army be entitled to rank under his commission as if it were 
a commission in the Regular Army? 

(c) "Assuming that officers of the National Guard are given commissions 
by the President In tlie National Guard, when drafted, will they be senior to 
all officers of similar grades holding commissions in the Officers' Reserve Corps, 
including even officers of the Regular Army holding such commissions, and 
rejyardless of the dates of their commissions? 

(d) "In view of the opinion rendered by your office August 30, 1916, and 
December 27, 1916 (Bui. No. 9, W. D. 1917, p. 8), is It poesible under the law 
to give a commission In the Officers' Reserve Corps to an officer now holding a 
commission in the Regular Army or the National Guard? " 

2. Your questions, in my opinion, should be answered as follows : 

in) No. Construing together, as we must consti'ue them, the provisions of 
article 119 and those of the national defense act relating to the Officers' Re- 
serve Corps, the theory best supported by the usual rules of statutory construc- 
tion is one requiring the holding that officers of the Officers' Reserve Corps 
ordered Into the service of the United States fall within the second classifica- 
tion contained is the one hundred and nineteenth article ; that Is, " Officers of 
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forces drafted or called into the service of the United States." The Officers* 
Reserve Corps is expressly designated as one of the land forces composing the 
Army of the United States (see sec 1, national defense act, 39 Stat 166). They 
are " ordered " into active service in time of actual or threatened hostilities (sec. 
38, national defense act). While It is true that the National Guard as such Is 
"called " into the service for the usual constitutional purposes of militia (sec 
101, national defense act), its members are "drafted" Into the Army of the 
United States as citizens subject to the power of Congress to raise and support 
armies (sec. Ill, national defense act), and the term "draft" is the term em- 
ployed generally In military parlance and in laws relating to the Military Estab> 
lishment of the United States whereby the military service of a citizen is com- 
pulsorily obtained (see selective draft act of May 18, 1917, 40 Stat. 76), still, I 
think that the legal intendment and effect of the word "order," as used with 
reference to the method of placing officers of the Officers* Reserve Corps into 
active service during time of war, cause it to be comprehended within the mean- 
ing of the words " called or drafted ** as used in the one hundred and nineteenth 
article. The " order " is a method of obtaining compulsory service, and for all 
legal, as well as ordinary purposes it is a draft or call ; indeed, the only distinc- 
tion that attaches to the use of the word " order " is that fou^d in the fact that 
it is given generally an individual instead of a collective application ; that is, it 
is the method of drafting or calling an individual, a fact which is without legal 
significance. 

In the national defense act itself the words ** call " and " order,** as descrip- 
tive of the method of bringing reserves into active service, seem frequently to 
be used interchangeably. This is especially true with regard to the language 
employed for bringing the Enlisted Reserve Ck)rps into the active service (see 
sec. 55). Furthermore, in theory of law the one hundred and nineteenth arti- 
cle is presumed to classify, for purposes of rank, officers of all forces known to 
or contemplated by the organic act prescribing the organization of the Army, 
the national defense act. Logically and naturally the officers of the Reserve 
Corps ordered into the active service fall within the second classification there 
described. 

It is provided in section 38 of the national defense act that officers of the 
.Officers* Reserve Coirps ordered to active service in time of war — 
" shall take temporary rank among themselves, and in their grades in the or- 
ganizations to which assigned, according to the dates of orders placing them on 
active service.** 

By virtue of their commissions they have rank in the corps to which they 
belong and in the various sections thereof according to grades and length of 
service in their grades (last proviso, sec. 37) ; but when in time of war they 
come into contact with the officers of other forces, notwithstanding they take 
their place tn the hierarchy as prescribed in the 119th article, it was necessary 
that rank and grade be determined upon some other basis than length of serv- 
ice, and the basis naturally adopted was according to the dates of orders 
placing them in the active service. 

(6) Yes. The first clause of the proviso of article li9 is pointedly applicable 
and determinative of the question. It is — 

" That officers of the Regular Army holding commissions in forces drafted or 
called into the service of the United States or in the volunteer forces shall rank 
and have precedence under said commissions as if they were commissions in 
the Regular Army * ♦ ♦." 

The language " forces drafted or called into the service of the United States ** 
is general, and applies not only to those forces the members of which were 
designated as subject to call or draft in the national defense act itself, that is, 
the National Guard, but to all forces thereafter in that manner raised. It must 
be remembered also that the National Guard is not and can not be drafted as 
such into the Army of the United States. It does not go with its organizational 
relations. The members of the National Guard are drafted in the military not 
in their capacity as National Guardsmen but as individuals subject to the power 
of Congress to raise and support armies. 

(c) In view of the responses made to the two preceding questions, this ques- 
tion is not specifically answered. 

{d) In my opinion, the President has no warrant in law to appoint an officer 
of the Regular Army or the National Guard of the United States on the active 
list to the Officers* Reserve Corps. The express purpose of the organization of 
the Officers' Reserve Corps was to secure a reserve of officers available for serv- 
ice as temporary officers in the capacities specified in section 37, national 
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defense act. As held in the opinions referred to, It was not intended that snch 
a reserve should be composed of officers already available for military service. 
Nothing said herein militates against the view recently expressed by this office 
that an officer of the Regular Army on the retired list may be commissioned in 
the Reserve Corps, since the case of such an officer can be distinguished from 
that of an officer of the active list for reasons which have been clearly i>howu in 
former opinions of this office. 



PAT AND ALLOWANCES: Bight to Pay of Soldier Injured While Con- 
fined in Hospital on Aeeonnt of Disease Resulting from His Own Mis- 
eonducL 

Where a soldier, absent from duty in a hospital on account of disease result- 
ing from his own misconduct, receives an injury in the course of medical treat- 
ment properly and skillfully administered, and is absent from duty for a further 
period on account of such injury, he is entitled to receive no pay for such fur- 
ther period. If the injury is due to improper or unskillful treatment, he is 
entitled to pay for the period of absence occasioned thereby. 

72-210. 

War Department, J. A. G. O., July 26, 1917. — ^To The Adjutant General. 

1. The opinion of this office is desired whether in the case of Supply Sergt. 
James ^ Company — , Infantry, on duty in the Canal Zone, deduc- 
tion of pay should be made for the time he was confined in a hospital, from April 
30 to May 29» 1917, inclusive, under circumstances appearing substantially as 
follows : 

The soldier contracted a venereal disease, and after being on sick report three 
or four days, between April 13 and 24, he was, on the latter date, ordered to the 
Ancon Hospital, where, on April 24, he '^as given a hypodermic injection of 
neosalvarsan in his arm by a civilian doctor. According to Sergt. 's state- 
ment, on the night of April 25 his arm began to swell, became Inflamed, and 
gave him great pain, so that he could not sleep and could not straighten his arm. 
His arm became so badly infected that he was obliged to receive special treat- 
ment for it, and returned to the hospital April 30, where he remained until 
May 29, receiving treatment for his arm. He states that during this time he 
x/f^^ operated on twice, the doctors endeavoring to straighten out his arm, 
" which was the cause of my being sick April 30 to May 30." He further states : 
"Dr. told me tliat an accident happened when he administered the in- 
jection in my arm; that it was his fault entirely." Dr. was asked to 

submit a report with reference to the latter statement of Sergt. ^ and he 

replied as follows : 

" The statement made in paragraph No. 5 of attached letter of James 
is essentially true. In administering neosalvarsan a small amount un- 
avoidably infiltrated the subcutaneous tissue and necrosis and infection fol- 
lowed." 

2. Deductions from the pay of officers and enlisted men for time absent from 
duty on account of disease resulting from their own misconduct is authorized 
by the act of April 27, 1914 (38 Stat 351, 353), which provides: 

" Hereafter no officer or enlisted man in active service who shall be absent 
from duty on account of disease resulting from his own intemperate use of 
drugs or alcoholic liquors or other misconduct shall receive pay for the period of 
such absence, the time so absent and the cause thereof to be ascertained under 
such procedure and regulations as may be prescribed by the Secretary of 
War; * • *." 

3. The question in this case is whether the absence of the soldier during 
the time in question is to be regarded as due to the venereal disease or 
whether it is to be regarded as due to a cause for which he was not responsible. 
The case is analogous to one of civil liability of a person in tort, and some aid 
may be derived from the principles governing this branch of the law. In tort 
a person is liable for the natural and probable consequences of his wrongful 
acts or the results occurring in the natural course of things. He is not 
liable for results of acts of intervening agencies happening "out of course; 
that is, in a way not to be expected." In the latter case the law regards the 
damage as due to the Intervening or proximate rather than the remote cause, 
and fixes the liability accordingly. (Bigelow on Torts, sec 11, pages 50, 52.) 
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With respect to the statute under consideration, I think there is a differ- 
ence in this, that the law here makes the loss of pay depend on whether or 
not the absence was an actual result of the misconduct of the soldier. If so, 
pay would be deducted even though absence was not the natural and probable 
result of such misconduct. If, however, the disability would not have resulted 
from the misconduct, except for want of usual professional skill in the treat- 
ment of the disease, I think such unskillful treatment would be the proximate 
cause and that the soldier should not be held responsible for his absence which 
resulted. If the injection of neosalvarsan is regarded as a proper treatment 
for the disease which this soldier had,'* the question is whether the Infection 
would have followed such treatment had due care been used in administering 
the same. This phase of the question should, I think, be determined by the 
Surgeon General. It is recommended, therefore, that these papers be referred 
to the Surgeon General for advice as to whether in the treatment of cases like 

Sergt. 's by the injection of neosalvarsan in the arm infection is a result 

which might develop notwithstanding the exercise of due professional care on 
the part of the attending physician, or whether infection in such cases Js pre- 
sumed to be the result of careless or unskillful methods of treatment. If the 
former, I think the soldier's pay should be deducted in the present case 'for the 
time in question ; if the latter, such deduction should not be made. 



BAILBOADS: Compensation of Land Grant Bailroad for Transporting: 
Troops. 

A railroad receiving a land grant under the act of July 28, 1866 (14 Stat 
338), is required to transport property and troops of the United States at the 
cost charge and expense of the company or corporation owning or operating 
it, and is not entitled to compensation therefor under the Army appropriation 
act of May 12, 1917. (40 Stat. 40, 54.) 

July 27. 1917. 
94-061 

[Memorandum for Mr. Hayes.] 

Subject : Transportation of troops and property over the St Louis, Iron Moun- 
tain & Southern Railway. 

1. An informal opinion is desired with reference to the application of Ed- 
ward J. White, Esq., vice president and general solicitor, Missouri Pacific 
Railway Co., successor in title to the St. Louis, Iron Mountain & Southern 
Railway Co., St. Louis, Mo., June 18, 1917, presented by Thomas J. Love, Esq., 
with reference to the compensation payable under the act of May 12, 1917 (40 
Stat. 40), for the transportation of troops and property of the United States 
over that railroad from Poplar Bluff, Mo., to Texarkana, Ark., and branch line 
from Argenta, Ark., to Fort Smith, Ark., being the same railroad described in 
the Government land grant of 1853 (10 Stat. 155), revived by act approved July 
28, 1866. (14 Stat 338.) 

2. The land-grant railroads fall within several classes: One class received 
public lands under conditions that the railroad should ** remain public high- 
ways, for the use of the Government of the United States free from all toll or 
other charge upon the transportation of any property or troops of the United 
States (sec. 3, act of Mar. 3, 1863, 12 Stat. 772, 773). Another class received 
grants of public lands " subject to such regulations as Congress may impose re- 
stricting the charges for such Government transportation." ( Sec. 11, act of July 
27, 1866, 14 Stat 292, 297.) It was held by the Supreme Court of the United 
States (93 U. S. 442, 445) with respect to the first class that the condition of 
the grant ** secures to the Government the free use " of the railroads concerned ; 
and that it " does not entitle the Government to have troops or property trans- 
ported over the road by the railroad company free of charge for transport- 
ing the same." In the Army appropriation act of June 30, 1882 (22 Stat 
117, 120), and the deficiency act of August 5, 1882 (22 Stat 257, 262), provision 
was made for the payment of transportation over land grant railroads in ac- 
cordance with the said decision of the Supreme Court on a basis of a fair 
deduction for the right of the United States to " use the respective railroads, 
the charge not to exceed 50 per centum of the full amount of the charge 
to the public for similar service." 
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3. The act of July 28, 1866, supra, under which the railroad now under con- 
sideration was constructed, in reviving the land grant made by the act of 1853, 
supi^a, provided — 

" That all property and troops of the Unite<l States shall at all times be 
transported over said raUroad and branches at the cost, charge, and expense of 
the company or corporation oioning or operating said road and branches, re- 
spectively, when so required by the Qovernment of the United States." 

The Army appropriation act of May 12, 1917 (40 Stat. 40, 54), provides — 

** That in expending the money appropriated by this act a railroad company 
which has not received aid in bonds of the United States, and which obtained 
a grant of public land to aid in the construction of its railroad on condition that 
such railroad should be a post route and military road, subject to the use of 
the United States for postal, military, naval, and other Qovernment services, and 
also subject to such regulations as Congress may impose restricting the charge 
for such Government transportation, having claims against the United States 
for transportation of troops and munitions of war and military supplies and 
property over such aided railroads, shall be paid out of the moneys appro- 
priated by the foregoing provision only on the basis of such rate for the trans- 
portation of such troops and munitions of war and military supplies and prop- 
-erty as the Secretary of War shall deem just and reasonable under the fore- 
going provision, such rate not to exceed fifty per centum of the compensation 
for such Government transportation as shall at that time be charged to and 
pa'd by private parties to any such company for like and similar transporta- 
tion ; and the amount so fixed to be paid shall be accepted as in full for all de- 
mands for such service * * *." 

. 4. The question is raised, it is understood, whether the above quoted language 
of the act of May 12, 1917, applies to the railroad line under consideration, 
which was authorized as stated by act of July 28, 1806. In my opinion it does 
not. It describes the class of railroads covered by section 11, act of July 27, 
1866 (14 Stat. 292, 297), and other acts making substantially the same stipula- 
tion. The language of section 11 of the act of July 27, 1866, reads as follows: 

" That said Atlantic & Pacific Railroad, or any part thereof, shall be a post 
route and military road subject to the use of the United States for postal, mili- 
tary, naval, and all other Qovernment service, and also subject to such regula- 
ticns as Congress may impose restricting the charges for such Government 
transportation." - 

The language of this section is substantially identical with the italicized 
words in the provision of the act of May 12, 1917, above quoted. The language 
of the act of July 28, 1866 (14 Stat. 338), quoted above, is entirely diffetti^ 
in its terms, requiring the property and troops of the United States to be trans- 
ported " over said railroad and branches at the cost, charge, and expense of the 
company or corporation owning or operating said road and branches, respec- 
tively, when so required by the Government of the United States." 
. I am clearly of opinion that the language of the act of May 12, 1917, can not 
be held to apply to transportation over the railway line under consideration. 

Note. — See deficiency appropriation act of October 6, 1917. (40 Stat. 345, 361.) 



PAY AND ALLOWANCES: Right of National Guardsman Injured After 
Responding to the President's Call to Pay and to Reimbursement of 
Medical and Hospital Expenses. 

A private in a National Guard regiment reported at his company's rendez- 
vous for Federal service, in response to the President's call of June 18, 1916. 
Before being nmstered in he was severely injured and moved to a private hos- 
pital, there being no Army surgeon or Army hospital accessible. By order of 
the company commander, his name was not entered upon the muster roll. Held, 
that he Is entitled to pay from the date he reported to the company rendez- 
vous to the date when the company commander ordered his name omitted from 
the muster roll ; and that he is entitled to have paid the expenses of his medical 
and hospital treatment to the date when he became able to leave the hospital 
and proceed to his home; 

87243 *--19 7 
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War Department, J. A. G. O., July 27, 1917.— To The Adjutant General. 

1. The question herein presented Is whether Private Rollie Gallegher, Com- 
pany K, First Iowa Infantry, who suffered an accidental injury shortly after 
he reported for Federal service June 20, 1916, and was never mustered in, is 
entitled to pay from the time he r^wrted at his company rendezvous in re- 
sponse to the President's call of June 18. 1916, to the date of the muster oat 
of his organization; and also whether civilian medical and hospital bills in 
his case, aggregating $450, are payable by the Government. 

2. Briefly stated, the facts reported appeiir stibstantinlly as follows: 
Private Gallegher enlisted in Company K, First Regiment, Iowa National 

Guard, January 19, 1916, and duly reported at his company rendezvous in 
response to the President's call of June 18, 1916, for Federal service. He was 
on duty at the company rendezvous until the evening of June 23. About 7.30 
p. m., of June 23, while returning with certain comrades from a restaurant 
where arrangements had been made by the company commander for the troops 
to take their meals, and while passing through the public square of the town, 
the most direct route to the company rendezvous, some one aiatched Private 
Gallegher's Imt and threw It into the bowl of a fountain, whereupon Private 
Gallegher, In attempting to reach for his hat where It had lodged about 6 feet 
from the ground, pulled himself upon the edge of the bowl of the fountain, 
when some one j^ayfuTly grabbed him around the body and pulled, so that the 
fountain broke loose from its fastenings and fell over on Gallegher, breaking 
one of his legs. The commanding officer of the company immediately called Dr. 
E. T. Wickham, a physician and surgeon of that town, Washington, Iowa, 
who was at that time acting under appointment from the adjutant general of 
Iowa as the examining surgeon for enlistments In his company. Dr. Wickham 
took charge of the case and, with the approval of the commanding officer, sent 
Private Gallegher to the Washington County Hospital, located In that town, 
for surgical care and treatment, " there being no Army surgeon or Army hos- 
pital accessible.** Dr. Wickham, in an affidavit herewith dated June 25, 1917, 
reports in part a& follows: 

" That, on the evening of the 23d day of June, 1916, and about 7.30 p. m. 
of same day, the said Pvt. JElollle Gallegher was brought to my office by Capt. 
Hout and helpers and the said Gallegher was at once sent to the hospital in 
this place. He was suffering from a compound comminuted fracture of the 
fibnla and tibia of the right leg: The tibia was fra<?tured in three places and 
the ffhuTa In as many more. The tibia was protruding from wound. The leg 
was dressed in a fixed dressing and patient kept in bed until July 27, when, be- 
cause of nonunion of one of the fractures of tibia. Dr. Whiteis, of Iowa City, 
Iowa, and myself cut down on bone and fixed it with Lane plates and also 
wired the fragments. He was able to leave the hospital about six weeks later 
with a perfect union and without any lameness. He was unable to do any 
labor all following winter due to some necrosis of tissues which followed the 
injury. He still has a mnall amount of unhealed tissue, but same is healing 
gradually." 

Further facts are reported by Capt. Hout, company commander, as follows: 

" Pvt. Gallegher was confined in the hospital about five months and is at the 
present time, February 12, 1917, walking with a cane. He intended to report 
to his company at Brownsville, Tex.,, about the 1st day oi January, but the 
company had been ordered home before that time. 

" His name does not appear on the muster roll for the reason that I was 
instructed by Capt. E. Ridenour, United States Army, to leave it off, after I 
had stated the case to him." 

Capt. Hout further states that — 

'' because of said lurries be did not, and was not able to report to the com- 
pany at any time during which the campany was in the Federal service, which 
senrice commenced on about the 26th day of Jwne, 191&, and terminated on 
January 15, 19i7." 

3. The Adjutant General reports that this company, Company K, First Iowa 
Infantry, was nnistered into the service Jnne 20 ^ 1916, and was mustered out 
June 15, 1917. These dates indicate that the company was mustered into the 
service on the same date that Capt. Hout, the company commander, according 
to his affidavit, received orders from the adjutant general of Iowa to mobilize 
his command. If the dates as given by The Adjutant General are correct, it 
is not understood why Pvt Gallegher was not mustered in with his organiza- 
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tlon on June 20 before the accident occurred. The affidavits of the company 
eommander and the first sergeant of the company, William G. Starr, indicate 
that the comxmny was mustered In on or about June 26, 1916, and mustered 
out Jamtar'g 15, 1917. However this may be, I wHI assume that Pvt. Gallegher 
was never mustered In. In his letter of February 12, 1917, the company com- 
mander states, with reference to Pvt Gallegher, that — 

" His name does not appear on the muster roll for the reason that I was 
instructed by Capt E. Ridenour, United States Army, to leave it off, after I 
had stated the case to him.** 

4. With respect to the expenses for medical and hospital treatment, the 
question is, when, upon the calling out of militia troops for Federal service, 
does the obligation of the United States to furnish medical treament to mem- 
bers thereof begin, and when does it end? I think there is no doubt but that 
the obligation begins from tlie date the members report at their c<mipany 
rendezvous in response to the call. It was so held by this office in an opinion 
dated July 7, 1916 (Ops. J. A. G. 6-227.6). It appears to be equally well set- 
tled that if at the time of the discharge or muster out of a National guardsman 
he is confined in a hospital on account of disability, he may be retained in 
the hospital at public expense until such time as he is able to proceed to his 
home. This is In accordance with the provisions of paragraph 14S2, Army 
Regulations. There is no specific statutory authority for this regulation, but 
authority is necessarily implied, or at least the regulation would seem to be 
Justified on the gnnind that the expense involved is a necessary incident of the 
service. The hospital treatment it provides for has been Interpreted by this 
office to mean only that necessary until the patient is stiffleiently recovered to 
enable him to leave the hospital and proceed to his home. The practice there- 
under has been recognized* by the Comptroller of the Treasury as reputed in 
Bulletin No. 18, War Department, 1917, page 14, as follows : 

''Upon the question whether i^th^ case of certain enlisted men of the 
National Guard remaining in a private hospital for treatment after the muster 
out of their organization, payment for the hospital treatment could be made 
from public funds. 

*' Held, that the discharge of an enlisted man of the Organized Militia or 
National Guard in the actual service of the United States who is a patient 
in a hospital at the time of the actual discharge, on or after formal muster 
out, from the service of the United States of the organization of which he was 
a member takes efCect on the day he is chargeable with receipt of notice of 
such muster out, unless it be clearly shown that he has been held by com- 
petent authority to further military service; that the law authorizes payment 
for the medical care and treatment and the subsistence *of officers, enlisted 
men, and civilian em^yees of the Army ' in private hospitals, whenever such 
care and treatment can not be given in a military iKMspital, and that if any 
such officers, enlisted men, and civilian emi^oyees are retained and cared for 
as patients in private hospitals aft^ their discharge from the miltary service 
of the United States takes effect, the daim in each case should be settled upon 
the facts adduced ; such claim to be sent to the Auditor for the War D^)artment 
for examination and settlement.^' > 

5. I consider that in the case of Pvt. Galle^er he Is to be deemed as hav- 
ing been rejected as physically unfit for Federal service at the time when, 
but for his Injuries, he would have been required to present himself for muster- 
In. It Is not clear from the papers before me that he was formally rejected 
and relieved from his obligation imder the call, but the statement of the com- 
pany conunander that Gallegher's name was left off of tlie muster roll by in- 
struction of Oapt. E. Ridenour, United States Army, after the case was ex- 
plained to him, warrants the Inference that this was Intended as a formal re- 
jection of tlye soldier. In this connection attention is invited to the fact that 
no response was made to the request of this office In Us previous Indorsement In 
this case that further Infcwmation be furnished in regard to company commander's 
statement about Capt. Ridenour's instructions. In view of Pvt. Gallegher's 
condition as the result of his accident at the time his organization proceeded 
to the mobilization camp, June 24, 1916, It Is a fair presumption that he 
could not reasonaJ>ly have been expected to be able to perform any further 
military duty for many months to come. Under tlie circumstances, I think 
his rejection as being .physically unfit for the Federal service was necessarily 
Implied, if he was not formally rejected, effective on such date as it would 
have been his duty exc^t for his injuries to report for master in. Accordingly, 
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from that date on, his status, so far as regards the obligation of the United 
States to pay the expenses of his medical and hospital treatment, was anal- 
ogous to the case of a soldier who is discharged from the service while con- 
fined in a hospital for treatment ; and under the provisions of paragraph 1452, 
Army Regulations, as it has been Interpreted in practice, the United States 
was under obligation for his treatment only until he became able to leave the 
hospital and proceed to his home. I am of opinion that the account for the 
medical and hospital expenses should be stated upon this basis. 

6. As to the question of pay, I think Pvt. Gallegher is entitled to be paid only 
lx)r the period from the date that he reported to his company rendezvous up to 
niKl including the date when he is presumed to have been rejected and relieved 
from his obligation under the President's call, that is, to the date when but for 
Ills accident it would have been his duty to report for muster in. 

7. In view of the Comptroller's ruling mentioned above, it appears that the 
claims in this case should be submitted to the auditor for settlement. 



HILITIA: Effect of Draft of National Guard Orgranization into Federal 
Service on Prior Offenses and Existing Courts-Martial. 

Members of the National Guard in the Federal service on August 5, 1917, 
and drafted as of that date continue their status as persons In the military 
service, and jurisdiction over offenses committed by them prior to August 5, 
1917, continues. Gemeral courts-martial existing in the National Guard on 
August 5, 1917, ceased to exist at the time of the draft, and have no authority 
theresAter to function. 

28-711. 

War Department, J. A. G. O., July 30, 1#7.— To The Adjutant General. 

1. In the attached telegram, dated July 28, 1917, Maj. I. L. Hunt, judge ad- 
vocate of the Northeastern Department, inquiries as follows : 

•• (1) Will discharge from the militia on August 5 terminate jurisdiction 
over offenses committed by militiamen while in the Federal service prior to 
that date? 

" (2) Should existing general courts-martial in the National Guard be re- 
appointed on August 5? 

" (3) May charges referred for trial by general court-martial in the Na- 
tional Guard prior to August 5 be tried subsequent to that date by existing 
courts? " 

2. By virtue of General Orders, No. 90, War Department, July 12, 1917, cer- 
tain members of the National Guard now in the military service of the United 
States under the call, are to be drafted into such service, under the authority 
of the act of May 18, 1917 (40 Stat. 76), as of and from the 5th day of August, 
1917, and, on and from the same date, to be discharged from the militia. The 
real inquiry presented by the first question above set out is, therefore, as to 
whether the change of status indicated is suflicient to terminate at the moment 
of discharge from the militia the military jurisdiction of the United States, 
which had theretofore existed, and thus to prevent a trial by court-martial after 
the 5th day of August for a military offense committed prior thereto, but while 
the offender was in the Federal service as a member of the National Guard. 

3. The question thus raised is similar, in many respects, to that discussed in 

the opinion of this oflice, in the case of B , under date of June 12, 1917 

(Ops. J. A. G. 28-711) . In that case an enlisted man in the service falsely stated, 
under oath, that he was a single man, in order to gain admittance to a competi- 
tive examination, as a result of which he secured a commission as a provisional 
second lieutenant. After discussing the previous holdings of this oflfice with 
regard to the termination of military jurisdiction in certain cases, it was 

stated as follows: ^ ^ .^ ^ _^ xx. ^ , ^, 

♦' It thus appears that this rule is founded upon the fact that in the cases 
to which it applies there has been, no matter for how short a time, a definite 
termination of the military status and a return to the civil status. In the case 
under consideration, however, the military status can not properly be regarded 

as having terminated. B was an enlisted man whose term of enlistment 

hail not expired. There was no Intent on the part of the Government to ter- 
minate his military status. He, himself, was seeking no such termination. 
Prior to his discharge he had been duly and regularly commissioned a provi- 



OPINIOISfS JUDGE ABVOCATB GENEBAL OF AEMY. 91 

tsional second lieutenant. All that remained to confer upon him the status of 
an officer was an acceptance of the commission and the formal taking of the 
oath of office. If he did not accept, he remained an enlisted man ; if he accepted, 
he became an officer. It was for him to decide w^hether his military status 
sliould remain that of an enlisted man or undergo the change incident to his 
promotion to commissioned rank. If he decided to take advantage of the promo- 
tion offered, the Government, for its own convenience and in order to avoid the 
anomaly of having the same person both an enlisted man and an officer at one 
and the same time, would discharge him from his contract of enlistment. If he 
decided to decline the commission, he would naturally be held to the full per- 
formance of his contract." 

And it was further stated that — 

" The reason for the rule having no existence, therefore, in the facts of this 
case, the rule itself must be held not to apply. Where there is merely a change 
from one military status to another, military jurisdiction does not terminate.** 

4. The principle above outlined is applicable t<> the facts of the present case, 
^riie members of the National. Guard who will be in the service of the United 
States on August 5, 1917, will, by virtue of the general order in question, be 
transferred from one military status to another, but there will be no interval, 
however short, in which they cease to be in the military service. Their status 
as persons in the military service of the United States will remain unbroken 
and continuous. The same order which brings them into the military service 
of the United States, under the draft, accomplishes their discharge from the 
militia only, and it would be unreasonable, from every point of view, to hold 
that jurisdiction over military offenses, committed in the Federal service prior 
to August 5, 1917, must terminate on that day, and that cognizance can not 
thereafter be taken of such offenses. ^ 

The first question is, therefore, answered in the negative. 

5. With reference to the second. question, it must be observed that the status 
of officers on duty as members or National Guard courts-martial is different 
from the status of members of the National Guard regarded merely as persons 
in the military service of the United States. It is provided in the order under 
discussion that — 

" Officers not above the rank of colonel of said organizations of the National 
Guard who are drafted and whose offices are provided for in like organizations 
of the Regular Army are hereby appointed officers in the Army of the United 
States in the arm, staff, corps, or department, and in the grades in which' they 
now hold commission as officers of the National Guard, such appointments to be 
effective, subject to acceptance, on and from the 5th day of August, 1917, and 
each of them, subject to such acceptance^ is hereby assigned as of said date to 
the organization in the Army of the United States composed of those who were 
members of the organization of the National Guard in which at the time of draft 
he held a commission." 

It follows from this provision of the draft order that the officers who com- 
pose the National Guard courts-martial now in existence may, or may not, be 
officers in the service of the United States after the date on which the draft 
order takes effect, since the tender of commissions made iii the order is subject 
to acceptance in each case. Moreover, at the moment of discharge from the 
militia the commissions of National Guard officers, held by them under the 
appointment of their respective governors, are terminated and they must receive 
new commissions under the appointment of the President of the Uniteil States. 
In legal effect they become officers of a wholly different military force within 
which their right or authority to act as members of a court-martial can not be 
predicated upon an order directed to them while members of a force of which 
tliey no longer form a part. 

The second question must, therefore, be answered in the affirmative. 

6. It follows, as a matter of course, from the decision reached with reference 
to the second question, that the third question must be answered in the negative. 
Since the authority of existing National Guard courts-martial to function as such 
will terminate on August 5, 1917, charges referred to such courts but not tried 
prior to that date can not be tried by them after that date. Such charges must 
be referred by some appropriate order to another court. And even though a 
court-martial be convened after the draft whose membership is identically the 
same as that of an existing National Guard court-martial, it would still, In 
legal effect, be another Court, and must be so regarded. 
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ABMY BANBS: fiesderlBf Gratuitoiis Serriee; Competitira with Ciyilifta 
Bands. 

The giying of a public concert by a military baad by direction of its com- 
manding officer, for which the members of the organization receiye no compeo;- 
sation either as Individuals or as an organization, does not constitute an inter- 
ference with the customary and regular engag^nent of local ciyilians within the 
inliibition of section 35 of the national defense act (39 Stat 166, 1S8). 

War Department, J. A. G. C, August 1, 1917. — ^To The Adjutant General. 

1. The views of this office are desired with reference to the protest made by 
George Stier, secretary Musicians' Mutual Protective Union, Local No. 174, 
American Federation of Musicians, New Orleans, La., under date of July 18, 
1917, against permitting an Army band to render gratuitous services in that 
city in competition with civilian bands. His protest is made under section 35 
of the national defense act of June 3, 1916 (39 Stat. 166, 188), which provides: 

" Hereafter no enlisted man in the active service of the United States in 
the Army, Navy, and Marine Corps, re^ectively, whether a noncommissioned 
officer, musician, or private, shall be detailed, ordered, or permitted to leave his 
post to engage in any pursuit, business, or performance in civil life for emolu- 
ment, hire, or otherwise, when tlie same shall interfere with the customary and 
regular engagement of local civilians in the respective arts, trades, <»: pro* 
fessions." 

2. The conditions under which these concerts by a military band have been 
given are set out in an indorsement by the adjutant of the First Infantry, 
National Guard of Louisiana, under date of July 16, 1917. In this indorse- 
ment it is said: 

" It is not the intention of this office to compete with local musicians, but it 
is entirely within the law for the Infantry band to engage its services to the 
city park when the same is not in competition with civilian bands. The city 
park commission has regularly lield a concert each Sunday night by the civilian 
bands, and an extra concert by the Infantry band has been arranged for on 
Wednesday night This is in no way competing with the local civilian bands." 

The conditions under which the military band has given the concert com- 
plained of are not set out in an entirely satisfactory mann^. It is impossible 
to say from the language used in the indorsement above cited whether the 
members of the military band have received, or expect to receive, any com- 
pensation whatever for the services rendered by them in this matter. I think 
It may be safely assumed, however, that the performance in question was 
given entirely without compensation, and if this was the case, it is not believed 
that the giving of concerts under these circumstances is in violation ot the 
statute. 

3. It has many times been stated in the opinions of this office that '^the 
precedents of the service support the view that orders may be issued to bands 
in the Army to furnish music as a duty devolving upon them." In the (pinion 
of this office, under date of April 27, 1917 (Ops. J. A. G. 8-120) . the question to be 
decided was as to the " legal objection or impropriety in carrying out the recom- 
mendations of the officer in charge of public buildings and groiuids that the 
Engineer band, United States Army, be directed to give concerts in the public 
parks of the city on certain designated evenings of each week during the coming 
summer, as has been the custom for the past several years." It was stated in the 
opinion referred to as follows: 

"Paragraph 261, Army Regulations, as rec^itly changed, is designed to 
carry out the provision of section 35 of the national defense act against the 
engagement of enlisted men in civil employments in competition with civilians. 
It clearly is not of the nature of a civil employment to give public concerts in 
the parks of the city. On the contrary, it is an appropriate function of the 
military bands to play in the public parks when so directed by the Secretary 
of War. The statute did not intend to restrict the Secretary of War in the 
appropriate employm^it of the troops of the United States in aid &£ public or 
patriotic demonstrations." 

4. That decision is applicable to the facts of the present case and it is, 
therefore, the opinion of this office that, if the playing of the concert to which 
objection has been raised was a part of the military duty of the band in 
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Questiox^ properly directed by its commaBding c^cer, for which the menabers 
of the said organization received no compensation, either as Individuals or as 
an organization, the giving of these concerts can not be regarded as an inter- 
ference with the customary and regular engagements of local civilians. If, 
however, there was any el&oaait of compensation Involved the en^loyment of 
the military band would dearly be in violation of the statute. 



CONTBACTS: Designation of Newspapers for Adrertisiiig, 

The requirements of section 3828, Revised Statutes, are complied with by 
the Secretary of War's granting general authority in writing to a subordinate 
officer to Insert advertisements in newspapers to be selected by the latter in 
a given locality, provided that the subordinate officer gives si)eciflc orders in 
writing to each of such newspapers for the particular advertisements. The 
granting of such authority will constitute a waiver of the requirements of Army 
Regulations 499 so far as the same are Inconsistent herewith. 

76-110. 

War Department, J. A. G. O., August 1, 1917. — ^To the Secretary of War. 

1. In order to facilitate the purchase of horses in open market for the Army, 
the Quartermaster General recommends that the depot quartermaster. Front 
Royal Remount Depot, Front Royal, Va., be granted authority to advertise in 
any newspapers in the vicinity of Front Royal. The opinion of this office 
is requested whether in view of section 3828, Revised Statutes, and paragraph 
499, Army Regulations, the Secretary of War may grant authority as requested 
without specifying the newspapers. 

2. Section 3828, Revised Statutes, provides: 

" No advertisement, notice, or proposal for any executive department of the 
Government, or for anx bureau thereof, or for any office therewith connected, 
shall be published In any newspaper whatever, except in pursuance of a written 
authority for such publication from the head of such department ; and no bill 
for any such advertising, or publication, shall be paid, unless there be presented, 
with such bill, a copy of such written authority." 

Almost exactly the same question was presented to the Ck>mptroller of the 
Treasury by the Secretary of Agriculture, and the Comptroller held (19 Comp, 
Dec. 628) that it would be in substantial compliance with the requirements 
of the statute for the head of the department to grant general authority In 
writing to a subordinate oSBicer to Insert advertisements In newspapers to be 
selected by the latter In a given locality, provided the subordinate officer gave 
specific orders in writing to such newspaper for the advertisement. As far 
as the statute Is concerned, similar authority may be granted in the present 
case, subject to the same conditions, that is, that the subordinate officer who 
is given general authority in writing by the Secretary of War should in turn, 
in each case, give specific authority in writing to each newspaper for the 
advertisement inserted therein. 

3. Paragraph 499, Army Regulations, provides with reference to granting 
general authority for newspaper advertising : 

" General autiu>rlty authorizes the publication, during a fiscal year, in desig- 
nated newspapers, of such advertisements for proposals as may be required 
by the duties of officers engaged in making frequent purchases or contracts. 
All authorities to advertise will be granted to the office, not to the officer. In 
making ai^licatlon for authority to advertise, officers will specify the news- 
papers in which it is deemed advantageous to advertise." 

The regulation appears to require that the papers be designated in advance, 
and to this extent It goes beyond the reqiiirem^its of the statute as construed 
by the Comptroller. There is, however, no reason why the Secretary of War 
may not grant the authority requested subject to the conditions indicated 
above. The granting of such authority will constitute a waiver of the require- 
ments of the regulations inconsistent therewith. 
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APPBOPBIATIONS : Rental of Boildingr in Washington, D. C, for Use of 
Army Medical School. 

The Item for contingent expenses under the War Department appearing in 
the urgent deficiency act of June 15, 1917 (40 Stat. 182), is available only for 
expenses of the War Department as an executive department and not for ex- 
penses of the military establishment. Consequently, it can not be used for the 
rental of a building for a service school such as the Army Medical School. The 
use of appropriations pertaining to the Quartermaster Corps for such purpt«e, 
if the building is located in Washington, is forbidden by the act of June 22, 
1874 (18 Stat. 133, 144). 

5-111. 

War Department, J. A. G. O., August 3, 1917. — To The Adjutant General. 

1. Returned, concurring in the view of the Quartermaster General that in 
view of the act approved June 22, 1874 (18 Stat. 133, 144; par. 118, Mil. I^ws), 
the appropriations pertaining to the Quartermaster Corps can not be used for 
the rent of additional space for the Army Medical School. The statute referred 
to reads: 

" No contract shall be made for the rent of any building, or part of any 
building, in Washington, not now in use by the Government, to be used for 
purposes of the Government, until an appropriation therefor shall have been 
made in terms by Congress." 

2. With reference to the suggestion of the Quartermaster General that the 
cost of the rental of the additional space desired might be paid from the appro- 
priation for *• Contingent expenses " appearing under the " War Department " 
in the urgent deficiency act approved June 15, 1917 (40 Stat. 182, 185), it is the 
opinion of this office that that appropriation is not available for the rent of 
buildings for use of an Army service school. The item in question, i. e., " For 
rent of buildings in the District of Columbia, $75,000 " appears under the head- 
ing *• Contingent expenses," which in turn appears under the head of " War 
Department." The other items under "Contingent expenses" clearly indicate 
that the appropriation is for expenses of the War Department, as an executive 
department ; and that it is not intended to apply to the expenses of the military 
establishment. Such provision as has been made for the service schools ap- 
pears under the general head " Military Establishment " in the same act. 

3. In the opinion of this office, therefore, the item for rent of buildings in the 
District of Columbia is applicable only to the War Department as an executive 
department and does not cover the rent of buildings for branches of the military 
establishment located in the District of Columbia. Unless the President allots 
the necessary funds for the rental of the additional space from the emergency 
appropriation of $100,000,000, which is expendible for any purpose which he 
may designate having relation to the national emergency, this office knows of no 
appropriation from which the rental can be paid. 



OFFICE: Whether Election of National Guard Officer to AdTaneed Grade 
i8 an Appointment or a Promotion. 

An officer of the Regular Army, where promotions are required by statute 
to be made according to seniority, subject to examination, is entitled to the pay 
of the advanced grade from the date of the vacancy to which he is promoted. 
Where promotions are not made according to seniority, each promotion is re- 
garded as a new appointment ; and the officer thus promoted is entitled to the 
pay of the advanced grade from the date of acceptance of his commission 
therein. An officer of the National Guard elected to an advanced ^rade must be 
regarded as appointed rather than as promoted by seniority. 

58-700. 

War Department, J. A. G^ O., August 4, 1917. — To The Adjutant General. 

1. The opinion of this ofltce is desired as to the date from which Maj. J. F. 
Bullitt, Second Virginia Infantry, is entitled to the pay of the grade of major. 

2. It appears that Maj. Bullitt's regiment was called into the service of the 
United States, March 26. 1917. Maj. Bullitt states that he was captain of Com- 
pany H, and that he was — 



OPINIONS JUDGE ADVOCATB GENERAL OF ARMYi 95 

" On April 20, 1917, elected major of tlie Second Virginia Infantry, and was 
thereafter duly commissioned by the Governor of Virginia with rank from the 
20th day of April, 1917. 'I'his wa9 pursuant to the laws of Virginia and pur- 
suant to the custom in such cases while on the border last year." 

He further states that the United States disbursing officer of the State of 
Virginia claims that he was not entitled to pay as major until May 7, 1917, 
the date that the War Department announced his promotion, and that the 
disbursing officer has accordingly paid him as captain up to May 7, 1917, and as 
major from that date. As to his service, Maj. Bullitt states that by General 
Orders, No. 2, Headquarters Second Virginia Infantry, dated April 8, 1917, 
lio was put in command of the Second Provisional Battalion created by that 
order, and that he took active charge on April 17, 1917, and has been perfonn- 
ing the duties of major ever since. 

3. In cases of promotion of officers of the Regular Army, whose promotions 
are required by statute to be made according to seniority, subject to examina- 
tion, it is settled that the promoted officer is entitled to the pay of the advanced 
grade from the date of the vacancy, the idea being that he has the right to the 
office as soon as the vacancy occurs. This rule does not apply where promotions 
are not made according to seniority; in such cases the promotions are regarded 
QS new appointments according to selection (see 7 Comp. Dec. 562; 15 trf. 157, 
159 ; par. 1124, Manual for the Q. M. C. ) . National Guard officers, as such, are 
appointed according to the laws of the several States. If a State has a system 
of promotion of National Guard officers by seniority, I think the same rule 
would apply, and that a promoted officer should receive the pay of the higher 
grade from the date of the vacancy. It is understood that this practice obtains 
in the Quartermaster Corps. With reference to the application of this rule 
to officers of the Volunteer Army of 1898, such officers having been appointed 
by the States, and not by the Federal Government, the Comptroller of the 
Treasury (7 Comp. Dec. 506, 512), jifter mentioning the rule with reference 
to officers of the Regular Army, said : 

•* I see no valid reasons for allowing pay from the date of vacancy at the 
higher rate to an officer in the Regular Army, when promoted by seniority, 
and denying the same to an officer of the Volunteer Army when promoted by 
seniority. Such denial would not leave the officers of the two branches of the 
service in all respects on the same footing as to pay and allowances." 

4. Conversely, in a later decision (7 Comp. Dec. 562), where the goveiiiw of- 
a State had appointed an officer in the Volunteer Army to rank as from the 
(lay of his muster into service, and the officer claimed pay from the datfeof- 
the vacancy to which he was appointed, the Comptroller, after quoting section 
12 of the act of April 22, 1898 (30 Stat. 361, 363), which provides "that all 
officers and enlisted men of the Volunteer Army and of the militia of the States 
when In the service of the United States, shall be in all respects on the same 
footing as to pay, allowances, and pensions as that of officers and enlisted men 
of corresponding grades in the Regular Army," said : 

" This section places the officers of the Volunteer Army, when in the service of 
the United States, upon the same footing, as to pay and allowances, as officers 
of the corresponding grades in the Regular Army. But this section has nothing 
to do with his right to such grade either by original appointment or promotion. 

" Section 6 of this last mentioned act also provides that the Volunteer Army, 
when called into the service of the United States, shall be organized under 
and subject to the laws, orders, and regulations governing the Regular Army. 
This also relates to the Volunteer Army when in the service of the United 
states, and not to the method of appointing the officers in such Army, for this 
siaiiie section expressly provides that 'All the regimental and company officers 
shall be appointed by the governors of the States in which their respective 
orfijmizations are raised.* 

" It thus appeal's that the officers of the Volunteer Army, authorized by the 
:ia of April 22, 1898, supra, are placed on an entirely different footing, as to 
J P])ointment, from the officers of the Regular Army, or of the Volunteer Army 
organized under the act of March 2, 1899 (30 Stat. 977, 980). The governor of a 
State was not required to fill a vacancy in the I'egiment by promotion. No sys- 
tem of promotion, or right thereto, was recognized or adopted. The appointment 
of tlu'se officers was vested in the governor, who thus had the power to make ap- 
pointments to vacancies arising, entirely regardless of the next officer In rank. 
The officer had no right to the vacancy in the grade above him by virtue of 
his service. If appointed thereto he held it by virtue of an original appoint- 
ment. 
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" It is thus seen that these officers stand on an entirely different footing as 
to promotion from that of the officers of the Regular^Army or of the Volunteer 
Army under the act of March Ji, 1809. Hence the provisions of law above 
referred to, placing the officers of the Volunteer Army on the same footing as 
officers of corresponding grades of the Regular Army, are not applicable to pro- 
motions in the Volunteer Army organized under the act of April 22, 1898. 

*• The officers of the Volunteer Army organized under the act of April 22, 
1898, 8upra^ having no right either under law or regulation to promotion, their 
appointments, whether original or as promotions, can only be effective as 
original appointments, that is, from the date of acceptance." 

5. It appears from Maj. Bullitt's letter that the Virginia National Guard 
officers are elected^ and this indicates that promotion Is not required to be made 
in that State according to seniority.- This being the case, MaJ. Bullitt would 
be entitled to the pay of the grade of major only from the date when he 
accepted his new commission as major. The papers do not show the date 
on which the commission was issued nor the date of its acceptance, but ap- 
parently it was issued and accepted sometime subsequent to April 20. 



CONTRACTS: Adranee Payment; Payment for Ooods Purchased f. o. K 
Shipping Point after Delivery there but before their Receipt at Desti- 
nation, 

Where goods are bought f. o. b. shipping point, payment for them after 
delivery f. o. b. shipping point and before their receipt at point of destination 
is not an advance payment within the inhibition of Revised Statutes 3648. 

76-700. 

War Department, J. A. G. O., August 6, 1917. — ^To the Quartermaster General 

1. The view^s of this office are desired on the question of making prompt pay- 
ment for plumbing supplies furnished by the Crane Co. for cantonment con- 
struction in order to permit of the contractors* taking advantage of the cash 
discount, usually 2 per cent, for payment within 10 days after delivery " f . o: b 
shipping point." Under the proposal of the Crane Co., accepted by the officer in 
charge of cantonment construction, the materials are to be "bought f. o. b. 
shipping point, and shipped at Government rates of freight," and it is stipulated 
tliat the Crane Co. "will not be resiK>nslble for shortages and breakage In 
transit" It Is further provided : 

" Any shortages or breaking in transit will be taken up with the manufac- 
turers in the case of shortages, and In case of breakage, with the transporta- 
tion company. The Crane Co. will take up these matters with the manufac- 
turers and transportation companies in behalf of the Oovernment." 

2. Under the facts above stated, the opinion of this office is desired as to 
whether or not the Quartermaster General's office " will be justified in direct- 
ing the constructing quartermasters at the respective cantonments to reim- 
burse the contractors for the amount of their paid and receipted bills for plumb- 
ing supplies, ordered under the above circumstances and which have not at 
the time been received at the site of the cantonment." 

3. Under the form of cantonment contract It is provided that "the con- 
tractor shall take advantage to the extent of its ability of all discounts available, 
and when unable to take such advantage shall promptly notify the contracting 
officer of its inability and its reasons therefor." 

The contract also provides for monthly payments to the contractor covering, 
inter alia, the cost of the materials furnished for the work, as determined by 
receipted bills, and that — 

" The contracting officer may also make payments at more frequent intervals 
for the purpose of enabling the contractor to take advantage of discounts at 
intervals between the dates above mentioned or for other lawful purposes." 

4. It it understood that payments have been withheld under the view that 
payment before delivery of the material at the work would be an advance 
payment, contrary to section 3648, Revised Statutes, which forbids advances 
of public money and provides that — 



opnsrioNs judge advocate general of army. 97 

•* In all cases of contracts for the performance of any service, or the delivery 
of articles of any description, for the use of the United States, payment shaU 
not exceed the value of the service rendered, or of the articles delivered pre- 
viously to such payment'* 

In the case in reference. It is not proposed to pay for the goods prior to their 
delivery ** f. o. b. shipping point," but it is proposed to pay for them prior to 
their receipt at the cantonment. Under the contract with the Crane Co., the 
goods are " bought f. o. b. shipping point," and all responsibility for shortages 
and breakage thereafter rests with the Government I thin^ delivery of the 
goods to the carrier may be regarded as their delivery to the Government within 
the meaning of section 3648, Revised Statutes, and that there can be no legal 
objection to payment therefor following such delivery and prior to their receipt 
at the cantonment site. It is clear that such action would t>€ in the interests of 
the Government, enabling it to take advantage of the stipulated discount, and 
the Government would be further protected with respect to the contractor by 
balances of moneys due the contractor. I see no legal objection, therefore, to 
directing constructing quartermasters at the respective cantonments to reim- 
burse the contractors for the amoimt of their paid and receipted bills for plumb- 
ing supplies, ordered under the circumstances specified above, which have been 
delivered f. o. b. shipping point to carriers, but which have not yet been received 
at the site of the cantonment 



AKHT: Bmfted Forces Not Part of the Regular Army. 

The forces brought into the Army of the United States by draft are not part 
of the Regular Army. The Regular Army is that force raised and supported 
by Congress, maintained in peace and war, and having a continuous and per- 
manent existence. It is, of course, a component part of the Army of the United 
States, but is separate and distinct from the drafted forces. Hence, legisla- 
tion which prohibits members of the Regular Army from voting does not afEect 
members of other component forces of the Army of the United States. 

August 7, 1917. 
86-210. 

rMemorandum for the adjutant general of Maine.] 

1. You have informally submitted to this office that — 

"The constitution of the State of Maine provides that citizens of the State 
absent therefrom in the military service of the United States and not in the 
Regular Army of the United States, being otherwise qualified electors, shall 
be allowed to vote in State elections, and makes provision for carrying out 
such clause," and then ask, would men drafted into the service of the National 
Government under section 111 of the national defense act of June 3, 1916 (39 
Stat. 166, 211), be considered in the Regular Army of the United States, and 
disqualified from voting by virtue of your constitution. 

2. As an ultimate conclusion, of course, the. question of electoral franchise 
presented is one of State law, but it is one, nevertheless, that turns upon 
a Federal consideration, viz., whether Federal forces composed of members of 
the National Guard drafted into the service of the United States are or are 
not in and of the Regular Army of the United States. To this the answer 
clearly is, they are not. 

3. These forces become Federal forces, that is, a part of the Army of the 
United States, by virtue of the statutes authorizing their draft into the serv- 
ice of the United States. Section 111, national defense act of June 3, 1916, is, 
in pertinent portion, as follows: 

" When Congress shall have authorized the use of the armed land forces of 
the United States, for any purpose requiring the use of troops in excess of 
those of the Regular Army, the President may, under such regulations, includ- 
ing such physical examination, as he may prescribe, draft into the militaiy 
service of the United States, to serve therein for the period of the war unless 
sooner discharged, any or all members of the National Guard and of the 
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National Guard Reserve. All persons so drafted shall, from the date of their 
draft, stand discharged from the militia, and shall from said date be subject 
to such laws and regulations for the government of the Army of the United 
States as may be applicable to members of the Volunteer Army, and shall be 
embodied in organizations corresponding as far as practicable to those of the 
Regular Army or shall be otherwise assigned as the President may direct. 
The commissioned officers of said organizations shall be appointed from among 
the membei*s thereof, officers with rank not above that of colonel to be ap- 
pointed by the President alone, and all other officers to be appointed by the 
President by and with the advice and consent of the Senate. Officers and 
enlisted men in the service of the United States under the terms of this 
section shall have the same pay and allowances as officers and enlisted men 
of the Regular Army of- the same grades and the same prior service." 

And the selective draft act, approved May 18, 1917 (40 Stat. 76), providing 
for the raising oJ additional troops, in the first paragraph of the first section 
tliereof is as follows : 

" First. Immediately to raise, organize, officer, and equip all or such number 
of increments of the Regular Army provided by the national defense act ap- 
proved June third, nineteen hundred and sixteen, or such parts thereof as he 
may deem necessary ; to raise all organizations of the Regular Army, including 
those added by such increments, to the maximum enlisted strength authorized 
by law. ♦ ♦ ♦." 

And, in the second paragraph of said section as follow^s : 

** Second. To draft into the military service of the United States, organize, 
and officer, in accordance with the provisions of section one hundred and eleven 
of said national defense act, so far as the provisions of said section may be 
applicable and not inconsistent with the terms of this act, any or all members 
of the National Guard and of the National Guard Reserves, and said members 
so drafted into the military service of the Unitetl States shall serve therein for 
the period of the existing emergency unless sooner discharged: * * *." 

Thus, it is seen that the law providing for the present military establishment 
expressly distinguishes between the Regular Army of the United States 
and the drafted forces composed of those who, until the moment of draft, were 
members of the National Guard of the United States. 

4. There is much legal as well as popular misconception as to the Regular 
Army, its place as a component part of the Army of the United States and its 
relationship to the other components of that Army. The Army of the United 
States Is a generic term, including all our land forces having their origin in the 
exercise of the constitutional power of Congress to raise and support armies. 
It is legislatively defined, perhaps somewhat inaccurately, in section 1 of the 
Bfational defense act of June 3, 1916, as follows: 

"The Army of the United States shall consist of the Regular Army, the 
Volunteer Army, the Officers' Reserve Corps, the Enlisted Reserve Corps, the 
National Guard while in the service of the United States, and such other land 
forces as are now or may hereafter be authorized by law." 

The Army includes, then, among other components, the Regular Army and 
all the forces raised by draft. The Regular Army, by the professional military 
man, is, of course, well understood. It is that force raised and supported by 
Congress, maintained in peace and in war, having a continuous and permanent 
existence. It is expressly distinguished in all our military legislation from 
all those other forces which are designed to be brought Into active military 
service to supplement the Regular Army during war or like emergency. The 
Regular Army, to be sure, is a component part of the Army of the Unitetl 
States, and so are the drafted forces ; but as such components they are separate 
and distinct. 

5. It must follow then, that State legislation in prohibiting voting by members 
of the Regular Army of the United States, but limited thereto, can have no appli- 
cation to members of the drafted forces, they being no part of the Regular Army. 



APPROPItlATIONS : Bental of Building in Manila to Hoase Soldiers on 
Leaye. 

The appropriation for " Barracks and quarters " (39 Stat. 619, 638) is limited 
to the provision of shelter and protection for officers, and enlisted men of the 
Army at military posts and stations, and can not properly be applied to the 
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lease of a building to supply men with accommodations while on leave and 
away from their stations. Arrangements for such temporary accommodations 
might be made by the post exchange. 

40-100. 

War Department, J. A. G. O., August 8, 1917. — To The Adjutant General. 

1. Chaplain Thomas Livingston, Thirteenth Infantry, stationed at Fort Mills, 
P. I., in the within report for April, 1917, urges the establishment of a soldiers' 
and sailors' dormitory in the city of Manila where enlisted men, both soldiers 
au<l sailors, while in the city away from their organizations and vessels can be 
furnished with suitable sleeping accommodations. He states that it is estimated 
til at about 2,000 men each month visit the city from Fort Mills, spending there 
from one to three days and nights and an equally large number of men from 
other outlying stations ; that for these men, most ^f whom can not afford to imy 
lirst-class hotel rates, there is no place to spend the night except in the " red- 
light district," the " bed houses " connected with the saloons, or the second and 
third rate hotels, whose beds and rooms are insanitary. He states that a suit- 
able building, located on Plaza de Goita, and under the management of Mr. 
McElvain, an ex-soldier and reliable man, is available for rental for this pur- 
pose, and also that the project has the indorsement of the post commander at 
Fort William McKinley, the chaplains in and around Manila, the American 
missionaries in the city of Manila, many of the business men, the Army and 
Navy Relief Society in Manila, and the Veterans' Convention, recently convened 
there, which passed a resolution urging the establishment of this dormitory. 
The Quartermaster General in forwarding the papers favors the lease of the 
proposed building for the said purpose if it can be legally done, but states that 
in his opinion there are no funds pertaining to the Quartermaster Corps avail- 
able therefor unless it can be held that the building in question is in" the nature 
of a barracks, and it could be leased for that purpose. He recommends that 
the papers be referred to this office for an opinion as to whether a lease of this 
property can legally be entered into for the purpose proposed. 

2. The appropriation for "Barracks and quarters" (39 Stat. 619, 638) would 
appear to be limited to the provision of shelter and protection for officers and 
enlisted men of the Army at military posts and stations, and I do not think it 
could be properly applied to the lease of a building at Manila for the purpose in 
question. It is understood that it is proposed by the leasing of this building 
and the establishment of a dormitory therein to supply these men. with ac- 
commodations while on leave and away from their stations. I know- of no 
authority of law by which this can be done at Government expense. 

3. It is suggested that possibly this proposition might be successfully carried 
out as an activity of the post exchange at Fort Mills, the said exchange to rent 
the building, supply the necessary furnishings, and charge a sufficient amount 
for the accommodations to reimburse it for the cost of maintaining the dormi- 
tory. This, of course, is offered as a suggestion only, as this office has no knowl- 
edge of the financial condition of the said post exchange or whether or not it 
would be practicable under existing conditions for it to undertake such a 
proposition. 



PAY AND ALLOWANCES: Forfeiture of Right to Reservist's Pay by Fail- 
ure to Report Address, etc. 

Answering to the call and reporting to active service by a member of the 
Regular Army Reserve does not remove any bar that may have previously 
existed against the receipt of reservist*s pay by him because of his failure to 
report his address and to present himself to the postmaster or to an Army or 
Navy officer with the request that such postmaster or officer sign a statement 
that he is appaj'ently in good physical condition. 

6-300. 

War Department, J. A. G. O., August 8, 1917. — ^To The Adjutant General. 

1. Having reference to the provisions of the regulations governing the semi- 
annual payments to Regular Army reservists at the rate of $24 a year, as 
provided for by section 31, national defense act of June 3, 1916 (39 Stat. 166, 
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187), "for their proper identiflcation, and location, and physical condition** 
the depot quartermaster, Washington, D. d, submits the following questions : 

(a) Paragraph 86, page 29, Regulations for the Regular Army Reserve, 1916, 
prescribes the procedure in disbursing pay to reservists who have been recalled 
to the colors. Does their answer to the call and the act of reporting for active 
service remove any bar that may have previously existed against the receipt of 
reservists* pay for failure to comply with paragraphs 10 and 75? 

(b) Cases are at hand in which reservists have failed to comply with para- 
graphs 10 and 75, but have subsequently been discharged from the Regular 
Army Reserve either for disqualifications or by expiration of the term of serv- 
ice ; it is self-evident these men presented themselves to the military authorities, 
else they could not have been discharged. Are these men entitled to arrearages 
of reservists' pay that may have accrued to the date of discharge? 

2. Paragraph 75 of the regtllations mentioned provides, in part : 

" * ♦ * If a soldier neglects to report his address, to report for identi- 
fication January 1 and July 1, to report for field training when summoned, 
unless certificate of sickness furnished, or to report wherever ordered when 
the Regular Army Reserve is mobilized, so much of this semiannual pay as 
remains due the soldier will be withheld. For any of these neglects he may, 
If omission of duty be culpable and willful, be punished as a court-martial may 
dii*ect.** 

Paragraph 10 provides : 

" Receipt of pay semiannually being subject to regulations for proper Identi- 
fication, and location, and physical condition, each member of the Regular 
Army Reserve will present himself about January 1 and July 1 to the post- 
master through whom his mall is received, or to any oflScer of the Army, 
including Officers* Reserve Corps, Navy, Marine Corps, or the National Guard, 
and request him to sdgn the statement (Form 575, A. G. O.) that the soldier 
is apparently in good i^ysical condition and capable of discharging the duties 
of a soldier In time of war.** 

Paragraph 91 reads as follows: 

*• Each member af the Regular Army Reserve will present himself for Identi- 
fication about January 1 and July 1 to any of the officers described In paragraph 
10 and request such officer to sign the report of Identification and physical 
condition (Form 575, A< G. O.) as soon as such blank form has been received 
from the officer in charge of his record. Receipt semiannually of pay due 
will depend upon his compliance with duties indicated in paragraph 17." 

Paragraph 17 reads in part as follows: 

" ♦ * ♦ The reservist will be given a copy of these regulations and In- 
structed that he is required to report his address on the first of each quarter 
and any change of address whenever It occurs; to present himself for identi- 
fication about January 1 and July 1 of each year to any of the officers described 
tQ paragraph 10 ; to report annually for 15 days* field training If so ordered ; 
and to report wherever ordered by a department commander when the Regular 
Army Reserve is mobilized for active service, by order of the President, In 
event of actual or threatened hostilities ♦*♦.»» 

3. The purpose of the law In providing for the semiannual payments is 
clearly that reservists shall comply with certain requirements in order to 
qualify for the payments. These requirements have to do with their identifi- 
cation, and location, and physical condition. Compliance therewith within the 
respective semiannual periods or within reasonable limits of time thereafter 
appears to be equivalent to or In the nature of a performance of service, for 
which the soldier is entitled to pay ; and If he does not comply with the require- 
ments within the prescribed time It seems to me that he does not earn his pay 
for the particular semiannual period Involved. I think that as the pay accrues 
semiannually, the soldier must qualify within the prescribed time for each 
semiannual period and that if he fails to qualify, he acquires no rights in 
respect to the pay. He passes on to the next semiannual period In which 
there are like obligations. In other words I am of opinion that when a 
reservist has passed the semiannual period, as prescribed by .the regulations 
without qualifying for the pay, he can not thereafter qualify for that period, 
either by reporting for active duty in response to the President's summons, 
or otherwise. Question (a) is, therefore, answered in the negative. Question 
(&) Is also answered In the negative and for the same reasons. It appears 
that the reservists referred to by the depot quartermaster may or may not 
have presented themselves to the military authorities for their final discharge. 
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See paragraph 3S of the regulations. This, howev^, seems to be Immaterial. 
If they have failed to qualify tor any particular semiannual period, I think 
It must be held that no subsequent act on their part will serve to remove the 
bar to their payment for that period. 



ABMT : Grade of Mess Sergeant for Engineer Band. 

By the national defense act (39 Stat. 166) the grade of mess sergeant is 
created for companies of the Engineer Corps but none is provided for the 
Engineer band. Accordingly, pursuant to rulings of the Comptroller (22 Comp. 
Dec. 718; 81 MS. Comp. Dec. 164), since there is no statutory provision for the 
grade of mess sergeant in the Engineer band, the presumption is that Congress 
did not intend the band to have a mess sergeant, and it is not lawful to det^l 
a mess sergeant to the band under the provisions of Army Regulations 1340. 

72-200. 

War Department, J. A. G. 0-, AugiKt 10, 1917.— To T^e Adjutant General. 

1. As the grade of mess sergeant Is not included in the organization of the 
Engineer band as created by section 11, national defense act of June 3, 1916 
(39 Stat. 166, 173), the question is presented whether a mess sergeant may be 
detailed under paragraph 1346, Army Regulations, which provides : 

" ♦ * * In the arms of the service for which the grade of mess sergeant 
is not provided men detailed as mess sergeants are ^ititled to the pay of the 
grades actually held and $6 per month additional pay under the act of Con- 
gress approved May 11, 1908" (35 Stat 106, 109). 

2. By sections 11, 17, 18, 19, and 20 of the national defense act, supra, the 
grade of mess sergeant for companieg of the Engineer Corps, and for the In- 
fantry, the Cavalry, and the Field and Coast Artillery of the Army, was cre- 
ated, but no like provision has been made for the enlisted personnel of the 
Quartermaster Corps, the Ordnance Department, or the Signal Corps, or for the 
Engineer band and the Coast Artillery bands. In a decision dated June 30, 
1916, the Comptroller of the Treasury said : 

'* By the act of June ^, 1916, Congress has created the grade of mess sergeant 
for certain arms of the serviee only. For the other arms of the service, mess 
sergeants must be provided as heretofore, namely, by detail in accordance with 
the law of 1908 and the regulations made in pursuance thereof. It would seem 
that the act of May 11, 1908, has been superseded by the act of June 3, 1916, 
only as to the organizations of the service for which the grade of mess ser- 
geant is created by the latter act. ♦ ♦ * The arms of the service for which 
the act of June 3, 1916, makes provision for mess sergeants are not entitled 
to have additional mess sergeants assigned or detailed thereto. Such pro- 
vision is complete as to said organizations." (22 Comp. Dec. 718, 720.) 

3. Section 20 of the national defense act, supra, provides that the 18 Coast 
Artillery bands shall be " organized as hereinbefore provided for the Engines 
band." In a decision dated April 10, 1917, the Comptroller of the Treasury, in 
reference to the question whether mess sergeants could legally be detailed in 
the Coast Artillery bands, said : 

" In the legal organization of the Engineer troops of the Corps of Engineers 
the grade of mess sergeant is included in each company and not included in 
the band. The organization of each of the 18 bands of the Coast Artillery 
Corps being legally the same as that of the band of the Engineer troops the 
grade of mess sergeant is not included. There should be no deviation from the 
plan of organization prescribed by the law. No commissioned ofl&cer or en- 
listed man of any grade in excess of the legal organization can lawfully be 
recognized. It is the intention of the law that the 263 mess sergeants author- 
ized in section 20, act of June 3, 1916, shall suffice for all organizations of the 
Coast Artillery Corps, and that band sergeants of said corps may not be de- 
tailed as mess sergeants" (81 MS. Comp. Dec. 164). 

The language quoted from the Ccwmptroller's Decisions clearly indicates that 
the Comptroller will not recognize the detail of mess sergeants in any " arm " 
of the service for which statutory provision has been made in the national de- 
fense act for the grade of mess sergeants. It having been decided that the 
Coast Artillery bands are not entitled to have mess sergeants detailed, because 
Congress has provided mess sergeants for that ** arm " of the service, although 
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none can be assigned to the bands, the same ruling, it seems to me, will apply 
to the Engineer band. As in the case of the Coast Artillery arm, Congress hav- 
ing provided the grade of mess sergeant for all companies of the Engineer 
Corps, but none for the Engineer band, the presumption is that Congress did 
not intend the band to have a mess sergeant. 



EIGHT HOUR LAW: Applieability to Contract to Hanufaoture Articles 
to be Sold Generally. 

The restrictions as to hours of labor of the act of June 19, 1912 (37 Stat 
137), do not apply to the manufacture of panoramic sights ordered by the Gov- i 

ernnient where said sights are patented and intended to be sold to all persons I 

offering to purchase, although the sights are of such character that prospective 
purchasers would ordinarily be States or Governments. 

32-313. 

War Department, J. A. G. O., August 10, 1917.— To The Adjutant General. 

1. The views of this office are desired with reference to the question raised 
by the Warner & Swasey Co. in acknowledging receipt of order from the Chief 
of Ordnance for 4,000 panoramic sights, as to whether the manufacture of said 
sights is governed by the eight hour act of June 19, 1912 (37 Stat. 137, 138), 
which provides in section 2 : 

" That nothing in this act shall apply to contracts * ♦ * for the purchase 
of supplies by the G9vernment, w^hether manufactured to conform to particular 
specifications or not, or for such materials or articles as may usually be bought 
in open market^ except armor and armor plate, whether made to conform to par- 
ticular specifications or not ♦ ♦ ♦ : Provided^ That all classes of work w^hich 
have been, are now, or may hereafter be performed by the Government shall, 
when done by contract, by individuals, firms, or corporations for or on behalf of 
the United States * * * be performed in accordance with the tenns and 
provisions of section one of this act.'* 

2. It is stated that the Government has never manufactured panoramic sights 
other than as laboratory experiments, so that the purchase is not brought 
within the eight-hour act by force of the proviso quoted above. The sole ques- 
tion, therefore, is whether the order for 4,000 panoramic sights can be regarded 
as a purchase of supplies or articles such as may usually be bought in open 
market within the meaning of those words as used in the act of June 19, 1912, 
supra. The word "supplies" and the phrase "such materials or articles as 
may usually be bought in the open market " are practically synonymous and 
cover tilings which may be had in store or stock. Whether a particular article 
or material falls within this exception to the eight-hour provision is generally 
a matter of administration (29 Ops. Atty. Gen. 534). It is said that the 
panoramic sight in question is a patented article evidently intended to be manu- 
factured and sold to all persons offering and is not, therefore, made only in 
accordance with specifications fixed by the buyer. Under this view it may be 
regarded as falling within a class of articles which are manufactured for the 
open or general market, although the use of the panoramic sight is limited 
to States or Governments having artillery, so that the number of prospective 
buyers would be limited. In the opinion of this office, the fact that prospective 
purchasers of the patented article would be limited to Governments or their 
agencies would not take this article out of the exception to the operation of 
the statute. This, I think, is indicated by the fact that there is excepted from 
the exception ** armor and armor plate," which is clearly a class of articles 
the purchase of which would be similarly limited to Governments or their 
agencies. The fact that it was deemed necessary in the legislation to except 
armor and armor plate from the exception so as to leave them imder the opera- 
tion of the statute would clearly imply that the language would otherwise 
include articles which may usually be bought in open market, although the 
demand may be limited to Governments or their agencies. It is the opinion 
of this office, therefore, that the act of June 19, 1912, does not apply to the 
purchase of panoramic sights for the reason, that these sights fall within the 
exception as to supplies or articles falling within a class which may usually 
be bought in tlie open market. 
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TAX: Tariff Datiea on Supplies Imported by United States Oovernment/ 

In the absence of legislation exempting from tariff duties supplies imported 
by tbe United States Government, such supplies are subject to import duties 
as if tbey were imported by private parties. 

August 10, 1917. 
90-313. 

[Memorandum for the Secretary of War.] 

Subject: Duties on supplies purchased in Canada. 

1. The views of this oflSce are desired on the question whether there is not 
" some general provision of law admitting * duty free ' " military supplies pur- 
chased for the United States Government. The question arises on the memo- 
randum of the Quartermaster General, August 7, 1917, referring to purchases 
which have been made in Canada for military supplies aggregating $3,527,968, 
and stating that arrangements have been made for the purchase of similar 
supplies, including woolen blankets, to the value of nearly $20,000,000, and that 
the duties on articles of clothing manufactured wholly or in part of wool 
average 35 per cent, so that, in addition to the $20,000,000, the cost of the 
supplies, there must be added a duty of approximately $7,000,000. ' The Quarter- 
master General says: 

"While these duties revert to the United States Treasury and there is no 
loss to the Government, nevertheless the Quartermaster appropriations are de- 
pleted to the extent of the imposts paid. The only alternative is to secure legis- 
lation providing for the importation free of duty, of the articles so bought out- 
side the limits of the United States. The Ordnance Department secured such 
legislation in the fortifications act approved July 6, 1916 (39 Stat. 345, 350), 
and the Army appropriation act, approved May 12, 1917 (40 Stat. 40). The 
provision in the act of July 6, 1916, reads as follows : 

•**Sec. 2. That all material purchased under the provisions of this act shall 
be of American manufacture, except in cases wlien, in the judgment of the 
Secretary of War, it Is to the manifest interest of the United States to make 
purchases in limited quantities abroad, w^hlch material shall be admitted free 
of duty.' 

The provision in the act of May 12, 1917 (40 Stat. 40, 65), follows: 
Provided further. That all material purchased under the appropriations 
for the Ordnance Department In this act shall be of American manufacture, 
except In cases when, in the judgment of the Secretary of War, it Is to the 
manifest Interest of the United States to make purchases In limited quantities 
abroad, which material shall be admitted free of duty. ' " 

He further says: 

" It is thought, however, that just at this time, with so much important 
legislation pending, the wiser procedure will be to pay the duty and cover the 
amount In some subsequent deficiency bill when the tariff duties paid can be 
definitely ascertained and I so recommend. " 

2. The customs act in force, as construed by the ofllcers administering the 
same, requires all Imports to pay the prescribed duties, although they may be 
intended for supplies for the Federal Government. They are only admitted 
duty free where some Federal statute authorizes such admission. By the act 
of March 15, 1898 (30 Stat. 318, 326), it was provided: 

" When, in the opinion of the Secretary of War, It Is necessary to purchase 
material abroad for the manufacture of sacks for artillery cartridges, it shall 
be admitted free of duty. " 

This statute and the other cited above provide for the admission free of duty 
of articles purchased for the Ordnance Department; but there is no corres- 
ponding provision as to supplies purchased by the Quartermaster Department, 
nor is there any general legislation by Congress for the admission of such sup- 
plies free of duty. In an opinion, dated March 25, 1915 (Ops. J. A. G. 90-110), 
with respect to the collection of duties on supplies of the Government shipped 
into the Philippine Islands, for the benefit of the Philippine treasury, this 
oflice cited certain authorities to the effect that general words In statutes do 
not apply to the sovereign or affect Its rights or bind it, and said : 

" If the question were an original one, I should not hesitate to hold that 
the Philippine tariff act of August 5, 1909 (36 Stat. 130), does not apply to 
Government property shipped into the Philippine Islands, but that It only applies 
where the property comes Into the Islands as private property, although destined 
for the use of the Government. However, the statute has been held by the Comp- 
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'troUer of tbe Treaeary to be applicable to United States ^operty BbLpped Into 
the Philippine Islands, as well as to privately owned property (17 Comp. Dec. 
701; 19 id. 267) and this view derives some support from the fact that prior 
acts provided for the free admission Into t^e Philippine Islands of supplies 
for the use of the United States and that in the passage of tlw act under con- 
sideration throu^ Congress, the clause providing for the free admission of such 
supplies was eliminated. The construction given to the Philippine tariff act, 
in this regard, is understood to be in line with that given to the several' tariff 
acts of the United States since the omission therefrom of the provision con- 
tained in prior acts for the free admis^on of all artldes lmiK>rted for the use 
of the Government (see 20 Ops. Atty. Oen. 314). The construction is also 
supported by inference from provisions found in certain statutes applicable to 
1'i« Ordnance Department, etc., permitting purchase of certain supplies abroad 
v.ith the express provision that they shall be admitted free of duty. See, for 
i istance, act of March 15, 189S (30 Stat. 318, 326), authorizing the purchase of 
' material abroad for the manufacture of sacks for artillery cartridges, ' with 
tho provision that the same *shall be a<dmitted free of duty. ' " 

It would appear, therefore, that duties could be collected on supplies pur- 
chased in Canada, although consigned to itie proper officers of the Quarter- 
xmister Corps ; and that if it is desired that sach supplies be admitted free of 
duty, express legislation must be procured for that purpose. 



CONTRACTS: Talidity of Option for Benewal by C^OTernmeiii of Lease of 
Cantonment Sites from Tear to Year. 

Covenants giving the Government options for renewal from year to year 
contained in leases of cantonment sites are p^'fectly valid. They give the Gov- 
ernment no legal Interest in the premises beyond the term of the lease, though 
they do give it the right to enforce the covenants of the landlord in equity. 

80-710. 

War Department, J. A. G. O., August 13, 1917. — ^To The Adjutant General. 

1. The Quartermaster General in the within memorandum suggests that 
there is some question as to the legality of the options for renewal from year 
to year granted to the Government in the leases recently entered into and now 
being made of cantonment sites and he submits a proposed item of legislation 
for authorizing the leasing of such sites for terms not exceeding six years or 
for the period of the war and not exceeding one year thereafter, the said 
legislation being drawn also with the view to Its being applicable to the leases 
for the purpose in question that have already been made. The proposed item 
of legislation reads as follows: 

" Be it enacted, etc., That under the direction of the Secretary of War con- 
tracts may be made for the lease of land or buildings for cantonments and for 
other military purposes for terms not exceeding six years, or for terms not ex- 
tending beyond the close of the present war and one year thereafter, and the 
rentals accruing thereunder shall be payable from appropriations that Conj^i-ej^s 
may from time to time make for rent of land and buildings for use of the Army, 
and this authority shall extend to apply to such contracts of lease as have here- 
tofore been made on account of the existing emergency." 

2. The Quartermaster General does not state on what grounds the validity 
of these leases is questioned. It has been the practice of the department to 
enter into leases containing options or covenants of this character for many 
years and I have not been able to find any former instance where the direct 
question of their legality has been raised. As to the binding nature of such a 
covenant upon the lessor, this ofl5ce under date of July 1, 1901 (Ops. J. A. G. 
J. 10768), in case of a similar covenant in a lease of a recruiting station in New 
Yorli City, whereby the United States was given the option of renewal from year 
to year, the occupancy thereunder not to extend beyond April 30, 1903, said : 

" Such a covenant would not operate to give the United States an interest in 
the premises beyond the term of the lease ; but It is a personal covenant of the 
landlord legally binding on him." 

This view in the said opinion v^^s supported by a citation from Wood's 
** Landlord and Tenant," page 674, which reads as follows: 
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** A covenant by the landlord to renew the lease for a second term, being a 
contract to give a new lease, does not give the tenant a right at law tq retain 
possession ot the premises demised after the expiration of the original term. 
If the landlord refuses to comply with this covenant, the tenant has a remedy 
In equity, or In action upon the covenants." 

The lessor in the said case had declined to renew the lease, claiming that 
he entered into it under a misapprehension, supposing that its full term ex- 
pired on April 30, 1901. This oflSce recommended if he persisted in his refusal 
to 'renew the lease or brought proceedings for the ejectment of the officers of 
the Government from the property that the c|se be reported to the Attorney 
General with request that suit be brought for a specific performance of the 
covenant of renewal. 

3. I do not understand that it Is Intaided, if the proposed legislation be en- 
acted to enter into leases that will bind the Government for the full term of 
six years or for the period of the war, but that it Is the intention to make the 
period of its occupancy determinable by the Government at any time during the 
term of the lease, the same as under the existing leases, upon the ^vlng to the 
lessor 30 days' notice in writing of the desire of the department to termi- 
nate its occupancy. If this be the case and the optional covenant be binding 
upon the lessor, as to which there would appear to be no question, then this 
office fails to see how any advantage would come to the Grovernment from the 
enactment of the proposed legislation. 

4. This office, therefore, does not think it advisable to recommend submission 
of this legislation to Congress unless for some reason not stated In the within 
memorandum it be desired to secure authority to bind the Government under 
these leases for the entire periods named. If that be the purpose of the pro- 
posed legislation, it is suggested that the subject be resubmitted on that ground 
with a statement of the reasons therefor. 



HILITIA BUBEATJ: Status After National Gnard Is Drafted into Federal 
Serviee. 

The Militia Bureau is to be maintained as a separate bureau with a general 
officer as its head during the present war, notwithstanding the draft of the 
National Guard. Such general officer may be detached and placed in command 
of troops. Administrative arrangements may be made for access to the records 
of the Militia Bureau by The Adjutant General and for the employment of 
clerks of the bureau in the office of The Adjutant GeneraL 

August 15, 1917. 
^212. 

[Memorandum for The Adjutant General.] 

Subject : Conduct of Militia Bureau during war. 

1. You have informally presented to this office the following situation : The 
Militia Bureau, the bureau of the War Department in charge of National 
Guard administration, has become practically functus by reason of the fact 
that the National Guard as such no longer exists, it having been drafted into 
the Army of the United States. There is, therefore, no practical reason for 
the existence of this bureau In full force and vigor during the period of the war. 
Inasmuch as the personnel with which this bureau formerly dealt has now 
become merged into the Army of the United States, the administration thereof 
now fall^ under other bureaus of the War Department, and outside of supply, 
of course, under The Adjutant General's office. The problem is to adjust the 
Militia Bureau to the charged situation. 

2. The Militia Bureau Is a bureau of the War Department established by 
law. Section 81 of the national defense act of June 3, 1916 (39 Stat. 106, 203). 
provides : 

"The Militia Division now existing in the War Department shall hereafter 
be known as the Militia Bureau of said department, shall, like other bureaus of 
said department, be under the immediate supervision of the Secretary ot V/*»»*« 
and shall not form a part of any other bureau, office, or other organization, 
but the chief of the Militia Bureau shall be ex officio a member of the General 
Staff Corps." 
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Thus, it Is seen that the law has gone to considerable pnins to give this 
bureau a status in the War Department independent of other bureaus and 
placing it under the immediate supervision of the Secretary of War, and not 
of the General Staff. 

It is also provided by law that — 

" Hereafter the chief of the division of militia affairs, office of the Chief 
of Staff, shall be detailed from the general officers of the line of the Army, and 
while so serving shall be an additional member of the General Staff Corps." 
(36 Stat. 1037.) 

Thus it is that the chief of this bureau must be a general officer of the line 
detailed to that position, and while so serving he is ex officio an additional 
member of the General Staff. 

3. Obviously, in the absence of legislation to the contrary, this bureau must 
be preserved and, inasmuch as, presumably at least, it will, upon the cessation 
of the war, be restored to its original functions in fact, doubtless it ought not 
in the meantime to be legislatively abolished. While, for the period of the 
war, the actual duties of the bureau will be so curtailed that they will hardly 
be of sufficient importance to demand the supervision of a general officer, the 
statute establishing the bureau has not anticipated any such conditions, and 
the plain mandate of the statute makes it a duty to maintain as the head of that 
department a general officer of the line detailed thereto. There is, however, 
ample precedent for employing the chief of a bureau upon other duty, and I 
find nothing in the law which restrains the President, as cofiamander in chief, 
from so employing a chief of bureau. This leads to the suggestion, which I 
think is sound, that the chief of the MlliticT Bureau may be detached, without 
being relieved from his position as chief of that bureau, and placed in com- 
mand of troops. Tills will leave the Militia Bureau in charge of the senior 
officer on duty therein as the acting chief thereof during the absence of the 
statutory head. , 

4. You have suggested that you, as Adjutant General of the Army, must, 
dliring the war, have easy access to the records of the Militia Bureau, and the 
necessity for this is obvious. But in view of the great care taken by the law 
to preserve the independence of the Militia Bureau, the functions thereof, 
however small they be, can not be merged in those of the office of The Adjutant 
General ; and since new organizations of the National Guard are being formed 
in some States, the normal functions of the Militia Bureau will be continued, 
in some degree at least, probably throughout the war. However, the same re- 
sult may be obtained practically by a coordination of the two bureaus still 
maintaining their legal independence. That coordination could be established 
thus: Both the office of The Adjutant General and the office of the chief of 
the Militia Bureau being under the supervision of the Secretary of War, he 
may properly direct the acting chief of the Militia Bureau to respect the re- 
quests of The Adjutant General, however informally given, and thus insure to 
the latter officer easy and informal access to the records of that bureau. Under 
such an arrangement the records of the Militia Bureau would be preserved 
intact under the custody of the acting chief, as contemplated by statute, and 
such administration as belongs to the Militia Bureau as such would be per- 
formed by the acting chief without reference to The Adjutant General of the 
Army. 

5. The clerks in the Militia Bureau are not required by law to be exclusively 
engaged upon any specific work. Therefore, such number of them in excess 
of the number that will be required to perform the reduced labor in that 
bureau may be employed in the office of The Adjutant General under authority 
of and In the manner prescribed by section 166, Revised Statutes, as amended 
by section 3 of the act of May 28, 1896 (29 Stat. 140, 179), reading : 

" Each head of a department may, from time to time, alter the distribution 
among the various bureaus and offices of his department, of the clerks and 
other employees allowed by law, except such clerks or employees as may be 
required by law to be exclusively engaged upon some specific work as he may 
find it necessary and proper to do, but all details hereunder shall be made by 
written order of the head of the department, and in no case be for a period of 
time exceeding one hundred and twenty days: Provided, That details so made 
may, on expiration, be renewed from time to time by written order of the head 
of the department, in each particular case, for periods of not exceeding one j 

hundred and twenty days. All details heretofore made are hereby revoked, but i 

may be renewed as provided herein." 
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FAT AND ALLOWANCES: Absence; Failnre of Soldier to Report to Or- 
ganization after Diseliarge from Hospital. 

An enlisted man of a militia organization called into Federal service while 
an inmate of a division hospital, suffering from rheumatism, was sent by order 
of the commander of such hospital to a civil hospital for treatment. He was 
subsequently discharged from the latter hospital but never rejoined his organi- 
zation which continued in Federal service for some months and was then 
mustered out. Held, that the soldier must be considered as having been absent 
without leave from the time of his discharge from the hospital until the muster 
out of his organization. Hence he is not entitled to receive pay or allowances 
for such period. 

58-700. 

War Department, J. A. G. O., August 15, 1917.— To The Adjutant General. 

1. The opinion of this office is requested concerning the pay status of Wm. 
J. Rossiter, private. Troop D, First Ohio Cavalry, between July 6, 1916, when 
he was mustered into the Federal service, and February 28, 1917, when, accord- 
ing to the record, he was mustered out with his organization. 

2. The essential facts appear to be as follows: 

Pvt. Rossiter appeared at his company rendezvous June 21, 1916, in re- 
sponse to the Presidents call of militia troops for Federal service and was 
mustered in July 6, 1916. On the day of muster in he was carried on sick 
report, and on July 8 was subjected to a physical examination and pronounced 
qualified, it being held that his Illness was not sufficient to disqualify him. His 
disability not having yielded to treatment, he was sent to division hospital 
July 9, 1916, and on July 17 was sent to his home in Fostoria, Ohio, where he 
received treatment in a civil hospital from July 19 to July 25, 1916, for spinal 
rheumatism, this change being made by order of the commanding officer of the 
camp hospital " as the hospital could do nothing more for liim.'* Pvt. 
Rossi ters' commanding officer, Capt George P. Greenhalgh, states that — 

" It was necessary to have two men of hospital corps accompany him and to 
engage an ambulance at Toledo, this expense, including railroad transportation 
and hotel bill, was borne by me personally." 

Pvt. Rossiter never thereafter reported to his organization, and on the 
final muster roll, dated February 27, 1917, he Is shown as absent *' sick at 
Fostoria, Ohio, since July 16, 1916, per Maj. Henly, M. C. G.. H., Camp Willis, 
Ohio." Final statements submitted show that he was mustered out February 28, 
1917, by reason of muster out of squadron, and also that " He has never rejoined 
this troop. Disability incurred in line of duty." The only medical certificate 
furnished, and, according to his commanding officer, " the only certificate he has 
been able to obtain," is from the superintendent of the Fostoria Hospital, in 
which it is merely stated that " Mr. W. J. Rossiter was confined ip bed in the 
Fostoria Hospital from July 19, 1916, to July 25, 1916, suffering with spinal 
rheumatism." In answer to an inquiry from the department . commander, 
Centrial Department, as to whether Pvt. Rossiter ** was in condition at any 
time prior to muster out which would have enabled him to report to his 
organization, either for duty or treatment." Pvt. Rossi ter's commanding 
officer reported, under date of May 24, 1917, "Yes." He further stated that 
the soldier " continues to complain of being affected with the rheumatism and 
investigation shows he has been able to work but little during the time in 
question;" that is after his discharge from the hospital July 25, 1916. 

3. Under the facts appearing in this case, it is the view of this office ttat 
the soldier must be considered as having been absent without leave from the 
time of his discharge from the hospital on July 25, 1916, until the muster out 
of his organization. Apparently his condition was such that he should have 
been discharged from the service because of physical disability. As he was not. 
so discharged but retained his military status, he could not properly remain 
absent from his organization, after he became able to return, without receiving 
further authority. It is not indicated in the papers that he received such 
authority. As an enlisted man is not entitled to pay and allowances for time 
during which he has been absent without leave (A. R. 132), I am of opinion, 
upon the facts presented in this case, that Pvt. Rossiter is not entitled to 
receive pay or allowances for time after July 25, 1916, and also that as he was 
at his home when his organization was mustered out, he can have no claim 
for travel allowances. 

4. I regard It as not Inappropriate to suggest In this connection that it 
would seem advisable to obtain further information as to the origin of the 
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soldier's dlflabllity. It is reported in the final stat^nents: ''Disability in- 
curred In line of duty." It would seem that, in ylew of the nature of tbe dis- 
ability and the fact that tbe soldier bad so recently come under tbe President's 
call, this statement should be yerified by the medical officer at the division 
hospital where he was first sent 



RETIREMENT: Pay and AUowaBees; Assignmeat of Setire4 Offieer to 
Aetire Duty. 

A retired officer, assigned to active duty and ordered to report for as- 
signment to duty, Is entitled to full pay from the date he enters upon such 
duty, and not from the date of notice to him of the original order of assign- 
ment It is Immaterial that the War Department order placing this officer on 
active duty did not expressly refer to section 24 of the national defense act (39 
Stat 166, 182) and did not purport to be by direction of the President, since 
it was in fact issued as a war measure " for the purpose of relieving an officer 
still on the active list for duty in the field"; and since, being issued by the 
Secretary of War, it must be assumed that the order was in fact the order of 
the President, although the order does not i^>ecifically so state. 

88-690. 

War Department, J. A. G. O., August 16, 1917.— To The Adjutant General. 

1. The opinion of this office is desired with respect to the status of Gol. 
J. H. Willard, United States Army, retired, with regard to pay and allowances 
under War Department order of April 16, 1917 (par. 19, S. O. 87), reading as 
follows : 

" Ool. Joseph H. Willard, United States Army, retired, is assigned to active 
duty. He will take station at Newport, R. I., and report by letter to the 
Chief of Engineers for assignment to duty." 

Two questions appear to be raised in these papers — 

(a) Tbe date from which Col. Willard became entitled to active pay under 
his orders; 

(6) The rate of active pay under said orders. 

2. With respect to (e), Col. Willard, when the said order was Issued, was 
at Newport, R. I. In accordance with said orders, "he reported at Newport 
on April 21, 1917, and on that date assumed charge of the Newport, R. I., 
engineer office. The transfer from his predecessor to CoL Willard was com- 
pleted on April 25, 1917." The authority for Col. WlUard's detail on such 
active duty is to be found In section 24 of the national defense act of June 3, 
1916 (39 Stat 166, 183), which provides— 

" That in time of war retired officers of the Army may be employed on active 
duty, in the discretion of the President, and when so employed they shall receive 
the full pay and allowances of their grade." 

The order of April 16, 1917, directed Col. Willard to " take station at New- 
port, R. I., and report by letter to the Chief of Engineers for assignment to 
duty." It has been held by this office that an order, such as the one under 
consideration assigning an officer to active duty with Instructions to report for 
further orders placing him on duty, did not itself amount to the employment 
of the officer on active duty ; and that the officer only became entitled to active 
pay from the date he entered upon such duty and not from the date of notice 
to him of the original order of assignment This view rests on the provision 
of the statute giving the full pay and allowances to the officer only when em- 
ployed on active duty. Applying that opinion of this office to the present case, 
it is the opinion of this office that Col. Willard became entitled to active-duty 
pay from the date he reported at Newport and assumed charge of the Newport, 
R. I., engineer office ; that is, from and Including April 21, 1917. 

3. With reference to (6), the papers refer to the decision of the Comptroller 
of the Treasury dated April 30, 1917 (23 Comp. Dec. 605, 608), in which the 
Comptroller held that retired officers are not entitled to the benefit of section 24 
of the national-defense act of June 3, 1916, "unless they are specifically as- 
signed to active duty under said section by the President or under his author- 
ity." That decision was rendered <m questions submitted with reference to 
the detail of retired officers at educational institutions. Reference was made 
in submitting such questions to paragraph III, General Ordera No. 59, War De- 
partment, May U, 1917, prpvldiiig that-^ 
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•* all retired officers now on active duty under assignment by War Department 
orders are, by direction of the President, placed on active military duty under 
the provisions of the next to the last proviso of section 24 of the act of Con- 
gress approved June 3, 1916, from the date of this order." . 

It was held by the Comptroller that the provision of section 24, supra — 
" has reference only to such officers as are assigned to duty of a strictly mili- 
tary character and not to those detailed as Instructors in educational institu- 
tions"; and that retired officers are not entitled to the benefits of section 24 
" unless they are specifically assigned to active duty under said section by the 
President or under his authority." 

In the papers in reference the point Is made that while the order of April 16, 
1917, did not expressfly refer to section 24 of the act of June 3, 1916, and did 
not purport to be by direction of the President, that the order was In fact issued 
as a war measure "for the purpose of relieving an officer still on the active 
list for duty in the field " ; and that, being Issued by the Secretary of War, it 
must be assumed the or er was in fact the order of the President, al hough the 
order does not specifically so state. The Chief of Engineers, July 26, 1917, says : 

" It is believed that the intention of the order is clearly to place Col. Wlllard 
on active service under the provision of the national defense act of June 3, 

1916, which provides that in time of war retired officers assigned to active duty* 
may receive full pay, and that the omission of the words * by direction of the 
President ' was merely clerical, made because these words were not considered 
to be legally necessary." 

In considering the effect of the order, it should be observed that the only 
authority for placing Col. Wlllard on active duty in the capacity specified in 
the order of April 16, 1917, is the provision of section 24 of the national defense 
act of June 3, 1916, quoted above. Such being the case, I concur in the view 
of the Chief of Engineers that It was not necessary to specify in the order 
that it was issued under this statute or that it was issued " by direction of the 
President." It is a well understood principle that orders emanating from the 
head of a department are to be regarded as the orders of the President and 
issued by the head of such department as the representative of the President, 
particularly where the orders are ministerial In character. In the opinion 
of this office, therefore, Col. Wlllard is legally entitled to the full pay and 
allowances of his grade from the date he was employed on duty, 1. e., April 21, 

1917, pursuant to the order of April 16, 1917. I suggest, however, that the 
papers be referred to the Comptroller for his decision, as requested by Col. 
Wlllard, in view of the fact that this case involves facts materially different 
from those covered by the said decision of the Comptroller of April 30, 1917. 



OFFICE: Qnalilications for Appointment as Second Lieutenant, Begnlar 
Army. 

A person who has been discharged from the National Guard and has entered 
a training camp as a candidate for a commission is not eligible for appointment 
as a second lieutenant under the provision of section 24 of the national defense 
act (39 Stat. 166, 182), as the qualification as to membership in the National 
Guard must exist at the date of appointment 

August 17, 1917. 

64-213.8. 

[Memorandmn for The Adjutant Qeneral.] 

Subject: Appointments as second lieutenants, Regular Army, of former mem- 
bers of National Guard discharged for the purpose of entering training 
camps. 

1. You present, in a menforandnm for this office dated August 14, 1917, the 
question whether candidates for appointments as provisional second lieuten- 
ants in the Regular Army who were formerly members of the National Guard, 
who have had 90 days' Federal service as such, and who are between the agea 
of 27 and 34 years, but who, prior to examination for appointment, were dis- 
charged from the National Guard to &iter the training camps, are legally eligl- 
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ble for appointment as provisional second lieutenants under the provisions of 
section 24 of the national defense act of June 3, 1916 (39 Stat. 166, 182), as 
amended by the act of Congress approved May 12, 1917 (40 Stat. 40). 

2. Section 24 of the national defense act, as amended by the act of Congress 
approved May 12, 1917 (40 Stat. 40, 44), provides: 

'* Vacancies In the grade of second lieutenant created or caused by the In- 
creases due to this act, in any fiscal year shall be filled by appointment In the 
following order: ♦ ♦ ♦ (Second) under the provisions of existing law of 
enlisted men, including officers of Philippine Scouts, between the ages of 
twenty-one and thirty-four years, whose fitness for promotion shall have been 
determined by competitive examination; and of members, including officers, 
of the Organized Militia, the National Guard, or Naval Militia, between the 
ages of twenty-one and thirty-four years who have had at least ninety days' 
actual Federal military service under any call of the President during tlie 
calendar year nineteen hundred and sixteen, and whose fitness for promotion 
sluill have been determined by examination; * ♦ *." 

3. Clearly this provision establishes two distinct classes from which ap- 
pointments may be made: (1) a class consisting of enlisted men. Including 
officers of Philippine Scouts; and (2) a class consisting of members, including 
officers of the Organized Militia, National Guard, and Naval Militia. The 
requirements relating to qualifications for class (1) relate to eligibility for 
examination and are to be complied with at the rate of entrance upon the 
competitive examination provided for by the act of July 30, 1892 (27 Stat 
336), but clearly the qualifications prescribed for class (2) are qualifications 
for appointment and must exist at the date of appointment. 

4. Therefore, I am of the opinion that no person is eligible, as a member of 
the National Guard, for appointment as a provisional second lieutenant in the 
Regular Army under the provision quoted unless he is a member of the Na- 
tional Guard at the date of appointment. The question presented by you must, 
therefore, be answered in the negative. 



PAY AND ALLOWANCES: Heat and Light Allowances of Reserve and 
National Guard Offieers. 

National Guard officers called into the Federal Service, as well as members 
of the Officers' Reserve Corps on active duty, w'ho are duly occupying their 
juithorized allowance of public quarters, are entitled to the heat and light 
actually necessary for such quarters and should not be charged for the same. 

72-310. 

War Department, J. A. G. 0., August 18, 1917.— To The Adjutant General. 

1. In his letter herewith Senator Cummins of low^a invites attention to com- 
plaints to the effect that certain members of the Officers' Reserve Corps and 
officers of the National Guard occupying public quarters at Fort Des Moines, 
Iowa, are being charged by the Quartermaster Corps for necessary fuel and 
Iglit for such quarters, and that in this respect there is a discrimination be- 
tween them and the officers of the Regular Army. The matter is before this 
office for remark. 

2. Congress has very clearly manifested its intention in legislation that Na- 
tional Guard troops and members of the Officers* Reserve Corps in the active 
service of the United States shall receive the same pay and allowances as is 
provided by law for officers and enlisted men of the Regular Army of ftke 
grades. 

Section 10 of the militia act of January 21, 1903 (32 Stat. 775, 776), which is 
applicable to National Guard troops called into the Federal service, provides : 

" The militia, when called Into the actual service of the United States, shall, 
during their time of service, be entitled to the same pay and allow^ances as are 
or may be provided by law for the Regular Army."* 

As to the National Guard troops, drafted into the Federal service under sec- 
tion 111, national defense act of June 3, 1916 (39 Stat. 166, 211) the last clause 
of that section provides: 

" Officers and enlisted men In the service of the United States under the terms 
^f this section shall have the same pay and allowances as officers and enlisted 
men of the Regular Army of the same grades and the same prior service.** 
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As to members of the Officers* Resei've Corps ordered to active service, it is 
provided by section 38, national defense act (39 Stat 166, 190), that-^ 

" While such reserve officers are on such service they ♦ ♦ ♦ shall be 
entitled to the pay and allowances of the corresponding grades In the Regular 
Army ♦ ♦ ♦." 

3. The selective draft act of May 18, 1917 (40 Stat. 76, 82) which Includes 
in its provisions for the new National Army requirements for the drafting of 
the National Guard and the employment of reserve officers on active duty, pro- 
vides in section 10 : 

••That all officers and enlisted men of the forces herein provided for other 
than the Regular Army shall be In all respects on the same footing as to pay, 
allowances, and pensions as officers and enlisted men of corresponding grades 
and length of service in the Regular Army." 

4. The act of March 2, 1907 (34 Stat. 1158, 1167), provides: 

** Hereafter the heat and light actually necessary for the authorized allows 
ance of quarters for officers and enlisted men shall be furnished at the ex- 
pense of the United States under such regulations as the Secretary of War 
may prescribe. * ♦ ♦ That at all posts and stations where there are pul> 
lie quarters belonging to the United States officers may be furnished with quar- 
ters in kind in such ptibllc quarters, and not elsewhere, by the Quartermaster's 
Department, assigning to the officers of each gi-ade, respectively, such number of 
rooms as is stated in the following table, namely : ♦ ♦ *.♦» 

5. All officers are entitled under the foregoing act of March 2, 1907, to 
heat and light actually necessary for the allowance of quarters to which they 
are entitled and have been assigned, and if there are National Guard officers or 
members of the Officers' Reserve Corps on duty at Fort Des Moines or any other 
mir.tary post who are duly occupying their authorized allowance of public 
quarters, they should not be charged for heat and light actually necessary for 
such quarters. 



APPKOPBIATIONS : Telegrams Sent by Civil Service Commission for 
Benefit of Ordnanee Department. 

Bills for telegrams sent out by the Civil Service Commission directing in 
urgent cases eligibles for positions in the Ordnance Department to report for 
service, are not payable from the authorization under the provision in the 
Army appropriation act (40 Stat. 40, 52) entitled: "Incidental expenses, 
Quartermaster Corps," since that provision is limited to "cost of telegrams or 
official business received and sent by officers of the Army.'* 

22-011.1. . 

War Department, J. A. G. O., August 20, 1917.— To The Secretary of War. 

1. The Civil Service Commission requests authority of the War Department 
to have transferred to this department for payment, bills for telegrams sent out 
by the commission directing, in urgent cases, eligibles for positions under the 
Ordnance Department at large to report for service at the particular establishr 
ment where their services are required. The Civil Service Commission stnte$ 
that Its appropriation is altogether Inadequate to bear this expense and that 
similar authority has been granted by the Navy Department In connection 
with the telegrams which have been sent out to secure employees to meet its 
needs In the various naval establishments. 

2. The usual method In selecting appointees in the classified service Is for 
the department or particular office to call upon the Civil Service Commission 
far a list of eligibles and upon receiving such list the department or office 
telegraphs to one or more applicants to ascertain their willingness to accept 
appointmentj^ etc. In other words, ordinarily the Civil Service Commission only 
furnishes the names and addresses of eligibles together with their examination 
papers, and the department or office concerned gets in communication with the 
applicant and makes the appointment. 

3. It appears that the cost of telegrams sent by bureau officers of the War 
Department relating to the business of their respective departments, a re pay- 
able from funds appropriated in the Army appropriation act of May 12, 1917 



112 OPINIONS JUDGE ADVOOATB aElSTESAL OF A£MT. 

<40 Stat, 40, 52), under the heading "Incidental expenses, Quartermaster 
Corps." The specific provision therefor is in the following language: 

"Cost of telegrams on official business, received and sent by oJS^cers of the 
Army, including members of the Officers' Reserve Corps, when ordered to 
active duty." 

This appropriation for telegrams is expressly limited to payment for tele 
grams "on official business received and sent by officers of the Army.'* Tin* 
plan suggested by the Civil Service Commission is that the commission will, 
on Its own account, telegraph the persons to be appointed to report at desii; 
nated places and wUl send the telegraph bills to this department for payment 
Such telegrams would neither be sent to nor received by officers of the Army, 
nor yet by direction of an officer of the Army, and, therefore, in my judgment, 
their cost would not be payable from appropriations under the War Department. 

4. It is not understood why this department, if furnished by the Civil Service 
Commission with the names and addresses of the eligibles to whom the Civil 
Service Commission would otherwise telegraph, could not reach such persons 
by telegrf^ph directing them to report for duty at the places desired with as 
much dispatch as the Civil Service Commission. 



PUBLIC PBOPEBTT: Bights of Ooyemmemt to Make Begnlations Be- 
specting Tehkles Suspected of Carrying Llqaor Into Gettysburg Na- 
tional Park. 

The United States has jurisdiction to issue traffic regulations for automobiles 
using that part of the Emmitsburg road which extends from the crossing of the 
Wheatfield road south westward to the boundary of the parlv. The local officers 
of the Gettysburg National Park have authority to exclude therefrom vehicles 
suspected of carrying intoxicating liquors, if the persons in charge thereof re- 
fuse to allow them to be inspected. 

80-433. 

War Department, J. A. G. O., August 21 ,1917.— To The Secretary of War. 

1. The chairman of the Gettysburg National Park Commission transmits 
herewith a request for information from the commanding general, United 
States troops at Getty^urg, Pa., relative to the matter of the regulation of 
automobile traffic and the illicit sale of liquor on the Emmitsburg road within 
the park. The said request for information is submitted in the following form : 

"(a) Has the United States jurisdiction which would enable it to issue 
traffic regulations for automobiles using the Emmitsburg road? 

"(&) Is there sufficient authority in the law to permit of search of private 
vehicles for intoxicating liquors on this road?" 

2. Taking up the questions in the order stated, with reference first to (a) 
the State legislature by act approved June 26, 1895 (Pa. Laws 1895, 371), ceded 
jurisdiction to the United States over the Emmitsburg road in terms as follows: 

" Be it enacted, etc.. That the jurisdiction of this Commonwealth is hereby 
ceded to the United States of America over the public roads and parts of the 
same hereinafter specified and described, included within the limits of the 
national park at Gettysburg, as defined by the act of Congress, entitled 'An 
act to establish a national military park at Gettysburg, Pennsylvania,* ap- 
proved February eleven, one thousand eight hundred and ninety-five, to wit : 
******* 

" That part of the public road known as the Emmitsburg road, extending 
from the crossing of the Wheatfield road at the Peach Orchard sou th west warrl 
seven thousand eight hundred feet or more to the boundary of the aforesaid 

national park. 

* * * * « « * 

" Provided, nevertheless. That this cession is upon the express condition 
that the Commonwealth of Pennsylvania so far retains concurrent jurisdiction 
with the United States over said roads and parts of roads above described, as 
that all civil and criminal process issued under the authority of this Common- 
wealth may be executed thereon in like manner as if this act had not been 
passed : Provided further. That all offenses against the criminal laws of Penn- 
sylvania committed upon said roads or parts of roads shall remain as before 
cognizable in the courts of this Commonwealth, but nothing herein contained 
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shall in anywise interfere with the jurisdiction of the United States over any 
matter embraced in the act of Congress establishing said national park, approved 
February eleventh, one tiiousand eight hundred and ninety-five, nor with any 
laws, rules, or regulations which have been or may be adopted by the Govern- 
ment of the United States for the preservation and protection of its property 
and rights on said ceded roads and parts of roads, and proper maintenance 
of good order thereon." 

3. By the act of Congress of February 11, 1895 (28 Stat 651, 652), authorizing 
the establishment of a national military park at Gettysburg, Pa., the following 
provisions were made for the promulgation and enforcement of regulations 
for the administration of the park : 

"6. It shall be the duty of the Secretary of War to establish and enforce 
proper regulations for the custody, preservation, and care of the monuments 
now erected or which may be hereafter erected within the limits of the said 
national military park and such rules shall provide for convenient access by 
visitors to all such monuments within the park, and the ground included 
therein, on such days and within such hours as may be designated and 
authorized by the Secretary of War. 

"7. If any person shall destroy, mutilate, deface, injure, or remove, except 
by permission of the Secretary of War, any column, statue, memorial structure, 
or work of art that shall be erected or placed upon the grounds of the park 
by lawful authority, or shall destroy or remove any fence, railing, inclosure, 
or other work for the protection or ornament of said park or any portion 
thereof, or shall destroy, cut, hack, bark, break down, or otherwise injure any 
tree, bush, or shrubbery that may be growing upon said park, or shall cut down 
or fell or remove any timber, battle relic, tree or trees, growing or being upon 
said park, or hunt within the limits of the park,, or shall remove or destroy 
any breastworks, earthworks, walls, or other defenses or shelter or any part 
thereof constructed by the armies formerly engaged in the battles on the land 
or approaches to the park, or shall violate any regulation made and published 
by the Secretary of War for the government of visitors within the limits of 
soiid park, any^ person so offending and found guilty thereof, before any justice 
of the peace of the county in which the offense may be committed, shall for 
each and every such offense, forfeit and pay a fine, in the discretion of the 
justice, according to the aggravation of the off^mse, of not less than five nor 
more than five hundred dollars, one-half for the use of the park and the other 
half to the informer, to be eaiforced and recovered before such justice in like 
manner as debts of like nature are now by law recoverable in the county where 
the offense may be committed." 

The " Regulations for the national military parks," promulgated by the 
Secretary of War under date of July 30, 1915, page 9, paragraph 14, contain 
the following provisions governing traffic over the roads within the various 
parks, including the (Gettysburg park : 

" All persons, in traveling by vehicles or on horseback over the roads of any 
of the parks, shall confine their course to the roads constructed for such pur- 
pose and to the right-hand side of such roads, and in passing a vehicle going 
in the same direction they shall turn to the left No person shall wilfully or 
knowingly use, for riding or driving over such roads, animals not broken or 
under control. Automobiles and motorcycles to be used on the roads of the 
parks must be equipped with horns and with accurate and reliable speedometers, 
and shall not be run at a speed exceeding the rate of 12 miles per hour, or 8 miles 
per hour in approaching and rounding curves, at which time also the horns must 
be sounded." 

4. Under the act of February 6, 1905 (33 Stat. 700), the following provision 
was made for the arrest and trial before United States commissioners of per- 
sons violating the laws and regulations relating to the forest reserves and 
national parks of the United States : 

" All persons employed in the forest reserve and national park service of the 
United States shall have authority to make arrests for the violation of the laws 
and regulations relating to the forest reserves and national parks, and any per- 
son so arrested shall be taken before the nearest United States commissioner, 
within whose jurisdiction the reservation or national park is located, for trial ; 
and upon sworn information by any competent person any United States com- 
missioner in the proper jurisdiction shall issue process for the arrest of any 
person charged with the violation of said laws and regulations; but nothing 
herein contained shall be construed as preventing the arrest by any officer of 
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the United Stateig, without process, of any person taken in the act of violat- 
ing said laws and regulations." 

5. The Attorney General of the United States in an opinion rendered to the 
Secretary of War under date of October 29, 1915, with respect to the above pro- 
vision of the act of February 6, 1905, held that it was applicable to the Gettys- 
burg National Park, and that the employees of the said park were authorized 
to make arrests thereunder for violations of the laws and regulations of the 
park. 

6. By section 727 of the Revised Statutes, United States commissioners are 
given the power to exercise such jurisdiction as may be lawfiiUy exercised by 
justices of the peace of the respective States. The said section provides : 

" The judges of the Supreme Court and of the circuit and district courts, the 
commissioners of the circuit courts, and the judges and other magistrates of the 
several States who are or may be authorized by law to make arrests for of- 
fenses against the United States shall have the like authority to hold to se- 
curity of the peace, and for good behavior, in cases arising under the Constitu- 
tion and laws of the United States, as may be lawfully exercised by any judge 
or justice of the peace of the respective States, in cases cognizable before 
them." 

7. It appears that by section 6 of the act of February 11, 1895, supray the 
Secretary of War is authorized to make and enforce such regulations as shall 
provide for convenient access by visitors to the monuments and grounds of the 
park, and by section 7 of the said act provision is made for the trial and pun- 
ishment before local justices of the peace of the county within which the of- 
fense is committed of any persons violating the regulations so promulgated. 
Provision is also made under the act of February 6, 1905, supra, for the arrest 
by the employees of the said park of persons violating the said regulations and 
for their trial before the nearest United States commissioner, which officer by 
section 727 of the Revised Statutes is authorized to exercise the jurisdiction 
conferred by law upon local justices of the peace* As there has been some 
hesitancy in times past on the part of local justices of the peace at Gettysburg 
to exercise the jurisdiction conferred on them by said section 7»of the act of 
February 11, 1895, it has been the practice in the more recent cases of viola- 
tion of park regulations to bring the offenders before the United States com- 
missioner who has exercised «t|ie authority conferred on local justices of the 
peace by the above section 7 in fining the said offenders as provided therein. 

8. Question (c) can, therefore, be briefly replied to as follows: The Federal 
Government by act of cession by the State legislature possesses jurisdiction 
over that part of the Emmitsburg road which extends from the crossing of 
the Wheatfield road southwest ward to the boundary of the park. Congress has 
autliorized the Secretary of War to make regulations governing traffic over the 
said road and has made the violation of such regulations punishable before local 
justices of the peace and United States commissioners and has prescribed pen-, 
alties for their violation. In practice the more recent cases of this kind have 
been brought before the United States commissioners, as the local justices of 
the peace have at times refused to exercise the jurisdiction conferre<l on them 
by the Federal statute. 

9. With respect to <&) the Secretary of War under date of September 14, 
1916, approved and ordered posted in six conspicuous places at or near the 
entrance to the park the following regulation: 

"No person or persons, firm or coiT)oration, shall bring, carry, or convey in 
any manner whatsoever any vinous, spirituous, malt, or brewed liquors on any 
roads, avenues, or property belonging to and within the limits of the Gettys- 
burg National Military Park." 

Assuming that the said regulation has been posted in accordance with the 
Secretary's order, it is in effect within the park and any violations thereof 
are subject to like punishment as violations of the speed regulations discussed 
under (o) , but neither the regulation nor the statute pursuant to which it 
was made confers authority for searching private vehicles entering the park 
or found therein for intoxicating liquors ; and, in the absence of statutory a\i- 
thority for such action, it would seem that such vehicles could not be searched 
except as hereinafter Indicated, without a search warrant taken out for the 
purpose. It would appear that the duly constituted authorities of the park 
charged with the enforcement of the above regulations may refuse to allow 
any suspicious persons to enter or remain in the park until such persons satisfy 
them by permitting an Inspection of their vehicles or otherwise that the regu- 
lation is not being violated. If they refuse to permit such inspection of tlieir 
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vehicles ais may be necessary for the purpose, they may be, refused admittance 
to the park, or, being therein, may be required to leave the same immediately. 
The Secretary of War, being authorized by statute to establish regulations for 
the protection of visitors in the Park, having determined that the above regu- 
lations were necessary for the purpose, the public can only make use of the 
park under conditions which will insure a proper enforcement of such regula- 
tions. It is the opinion of this ofllce, therefore, that under the power to exclude 
objectionable persons from the park, the local ofllcers of the park have ample 
authority to meet the situation. 

10. In addition, moreover, to the authority of the Secretary of War in the 
premises as above outlined any attempt to supply liquor to the troops at the 
military camp within the Gettysburg Park would come within the prohibition 
juid restrictions contained in section 12 of the act approved May 18, 1917 (40 
Stat. 76, 82), and the authority conferred on the President by the said section to 
make such regulations as he may from time to time deem necessary or advisable. 
The said section provides: 

"That the President of the United States, as Commander in Chief of the 
Army, is authorized to make such regulations governing the prohibition of 
alcoholic liquors in or near military camps and to the officers and enlisted men 
of the Army as he may from time to time deem necessary or advisable: Pro- 
vided; That no person, corporation, partnership, or association shall sell, sup- 
ply, or have In his or Its possession any intoxicating or spirituous liquors at 
any military station, cantonment, camp, fort, post, officers' or enlisted men's 
club, which is being used at the time for military purposes under this act, but 
the Secretary of War may make regulations permitting the sate and use of 
Intoxicating liquors for medicinal purposes. It shall be unlawful to sell any 
intoxicating liquor, Including beer, ale, or wine, to any officer or member of 
the military forces while in uniform, except as herein provided. Any person, 
corporation, partnership, or association violating the provisions of this section 
or the regulations made thereunder shall, unless otherwise punishable under 
the Articles of War, be deemed guilty of a misdemeanor and be punished by 
a fine of not more than $1,000 or imprisonment for not more than twelve 
months, or both." 

Under date of July 23, 1917, the President, promulgated the following regu- 
lations under authority of said section: 

"No person, whether acting individually or as an officer, member, agent, 
representative, or employee of a corporation, partnership, or association, or as 
an agent, representative, or employee of an individual, shall. In or within 5 
miles of any military camp, except as heretofore provided, sell or barter, di- 
rectly or Indirectly, either alone or with any other article, any alcoholic 
liquor. Including beer, ale, or wine, to any person, or give or serve any such 
alcoholic liquor to any person, except that this prohibition against serving or 
giving alcoholic liquor shall not apply to the serving of wines or liquors in a 
private home to members of the family or to bona fide guests therein other 
than officers or members of the military forces ; and no person, whether acting 
individually or as a member, officer, agent, representative, or employee of any 
corporation, partnership, or association, or as an agent, representative, or em- 
ployee of an individual shall send, ship, transmit, or transport in any manner or 
cause to be shipped, transmitted, or transported In any manner, any alcoholic 
liquor, including beer, ale, or wine,, to any place within 5 miles of any military 
camp, except for use In his home as hereinbefore authorized: Provided, That 
where the existing limits of an Incorporated city or town are within 5 miles- 
of a military camp, the prohibition upon the sale, barter, gift, service, sending, 
shipment, transmission, or transportation of alcoholic liquors imposed by this 
regulation shall not apply to any part of the incorporated city or town distant 
more than one-half mile from said camp." (Bui. No. 45, W. D. 1917.) 



PAY AND ALLOWANCES: Extra Duty Pay of Corregldor Prison Guards. 

The members of the battalion of Philippine Scouts kept permanently at 
Corregldor as prison guards may be granted extra duty pay In order to make 
this onerous work attractive and to keep the companies recruited up to full 
strength. Congress has authorized the Secretary of War to fix the pay of the 
Philippine Scouts at rates not to exceed those authorized for the Regular Army, 
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Enlisted men of tHe Regular Army assigned to dnty as prison goards receive 
extra-duty pay by authority of Congress. 

6-250. 

War Department, J. A. G. O., August 22, 1017. — ^To The Adjutant General. 

1. The remark and recommendation of this office Is requested with reference 
to a recommendation of the department commander, Philippine Department, 
that pay increases be authorized for members of the battalion of Philippine 
Scouts assigned to duty guarding the convicts from Bilibld Prison, hired by 
the military authorities from the Philippine Government and employed in 
construction work at Corregidtor. ' 

2. The commanding gen«!al states that one of the two battalions of Scouts 
until recently assigned to this duty has been relieved owing to lack of quarters 
on the Isla9d and the limited space for extending the various garrisons com- 
posing the command, and that an experiment is being tried of making the re- 
maining battalion a prison battalion, keeping it permanently at Corregidor, 
except for the officers, and giving the battalion no military duty beyond that 
incident to guarding convicts. He states that this results In a great saving in 
the way of barracks, quarters^ and other expenses, and recommends, because of 
the onerous character of the duties, and in order to make this service attractive 
and keep the compahies recruited up to full strength, that increases in pay be 
paid as follows: 

All sergeants and superior noncommissioned officers, increases of pay 

per month $7. 00 

All corporals, Increases of pay per month 5. 00 

All other enlisted men, increases of pay per month 3. 00 

These increases, the department conmiander states, would be substantially 
equivalent to giving these ^couts extra-dtity pay of 23 cents, 17 cents, and 10 
cents per day, respectively, which is a trifle over one-half what is given as 
extra-duty pay for the corresponding grades of the Disciplinary Barracks 
guards. Regular Army. 

3. Congress has authorized the Secretary of War to fix the pay and allow- 
ances of enlisted men of the Philippine Scouts. The act of February 2, 1901 
(31 Stat. 748, 757), provides in section 36, relating to the Philippine Scouts, 
that— 

" The pay, rations, and clothing allowances to be authorized for the enlisted 
men shall be fixed by the Secretary of War and shall not exceed' those author- 
ized for the Regular Army." 

The present rates of pay of enlisted men of the Philippine Scouts is materially 
less than that provided by law for the enlisted men of the Regular Army. Inas- 
much as the enlisted men of the Philippine Scouts, assigned to duty as prison 
guards, doubtless perform substantially the same character of duty for which 
enlisted men of the Regular Army receive extra-duty pay by authority of Con- 
gress, it would seem that they may be regarded as fairly entitled to the in- 
creases recommended by the commanding general. I am of the opinion that the 
Secretary of War has authority to grant such increases, and, my recommenda- 
tion in the matter being requested, I recommend that the schedule of increases 
submitted by the commanding general, Philippine Department, be authorized. 



PAY AND ALLOWANCES: Procedure on Payment of Pay Due Insane 
Offleers and Enlisted Men. 

There is no practicable way of covering the payment of pay due insane 
officers and soldiers except by resorting to legal proceedings for the appoint- 
ment of a guardian or committee for the insane person. The party being incom- 
petent to receive and receipt for his own pay, if payment is to be made, it is 
necessary that it be made to some one who has the legal authority to act on his 
behalf ; and the only one who would have such authority would be a committee 
or guardian appointed pursuant to law. 

44-010. 

War Department, J. A. G. O., August 28, 1917.— To The Adjutant General. 
1. The remarks of this office are desired with reference to the question whether 
or not it is practicable to make provision for making payment to soldiers who 
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are lncon^)etent to manage their own affairs and to receipt for the same without 
resorting to the expense inci(ient to the aiqE>ointment of a committee or guardian. 

2. In the case in reference Sergt James T. Carroll, Army Service Detach- 
ment, Quartermaster Department, United States National Army, was appointed 
May 27, 191S, as committee of the person and estate of Corpl. Edward Carroll, 
United States Army, retired, and was not discharged as such committee until 
January 16, 1917. The expense for legal services and hond in his case amounted 
to $108.33, itemized as follows : 

For legal services connected with appointment r $25. 00 

For the bond 20. 00 

For legal services connected with discharge 50. 00 

For premium on the bond 13. 33 

At the time of the appointment the estate of Corpl. Carroll covered cash to 
the amount of $1,200 and real estate valued at $1,000, and Corpl. Carroll re- 
ceived during the period $45 per month as retired pay. 

3. The expenses under consideration have been paid, and the committee has 
received his discharge, Corpl. Carroll having been reinstated in the manage- 
ment of his own affairs. It would seem, therefore, that the matter has been 
settled, so that no action can now be taken which would involve a reduction 
of the expenses for legal services in tJiis ease. While the charges for legal 
services were liberal, the papers do not contain any information from which it 
can be said that they were excessive. It would have been proper for the com- 
mitttee to have questioned them at the time, and to have had the court pass 
upon the question of whether or not they were excessive. 

4. With rei^ect to the question as to whether or not some simple procedure 
can be devised to cover the payment of the pay due insane officers and soldiers 
without necessitating resort to the expensive procedure of having a guardian 
or committee appointed, this office sees no practical way of malting payment 
without such appointment. The party being incompetent to receive and receipt 
for his own pay, if payment is to be made, it is necessary that it be made to 
some one who has the legal authority to act on his behalf; and the only one 
who would have such authority would be a committee or guardian appointed 
pursuant to law. 



PAT ANB ALLOWANCES: Natnre of Special Ihity Pay for Serriees as 
Cooks, Mess Attendants, ete. 

The payment -of extra compensation to enlisted men from company or mess 
funds for services as cooks, mess attendants, etc., as authorized by Army Regu- 
lations 329, is not for extra duty but for special duty, and is not prohibited by 
the War Department order of May 17, 1917. Extra duty denotes constant labor, 
extending over a period of. not less than 10 days, not connected with the in- 
terior administration of a company, regiment, or other organization. Special 
duty denotes service clearly connected with the administration of companies, 
battalions, regiments, etc., or with the comfort and welfare of the enlisted men 
belonging to such organization; it is a duty of the organization and not of 
the public 

72-208. 

War Department, J. A. G. O., August 28, 1917.— To The Adjutant General. 

1. The opinion of this office is desired as to whether extra compensation is 
payable to enlisted men under paragraph 329, Army Regulations, from com- 
pany and mess funds for services as cooks, mess attendants, etc., in view of 
War Department order of May 17, 1917, A. G. O. 2566216 (Ops. J. A. G., April 
14, 1917, 72-234, 7th indorsement), that "no ewtra duty pay will be allowed " to 
enlisted men during the time for which they will receive increased compensation 
under the act of May 18, 1917 (40 Stat. 76). 

2. The department's order of June 6, 1917, against the payment of extra- 
duty pay during the time when enlisted men will receive increased compen- 
sation under section 10 of the selective draft act of May 18, 1917 (40 Stat. 76, 
82), has, it seems to me, direct relation to the provision in paragraph 169, 
Army Regulations, that enlisted men "will not be employed on extra duty in 
time of war," The payment of extra compensation to enlisted men from the 
company or mess funds for services as cooks, mess attendants, etc., as author- 
ized by paragraph 329, Army Regulations, is not for extra duty within the 
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Statutes relating to the payment of extra duty pay to enlisted men. It is extra 
compensation contributed by the enlisted men themselves for special^ rather 
than extra, duty. The distinction between special and extra duty in the military 
service is well settled. For the former no extra compensation is payable by the 
Government; for the latter extra compensation is payable when the duty 
is performed under competent orders, whether in time of peace or in time of 
war. The distinction between extra and special duty was clearly defined 
by this office in an opinion dated December 2, 1908 (Ops. J. A. G. c. 24158), 
from which I quote the following : 

" From what has been said it will appear that since 1819 th*e terms special 
duty and extra duty have had a definite meaning in the administration of the 
military establishment. The term extra duty has related to constant labor, ex- 
tending over a period of not less than 10 days, not connected with the interior 
administration of a company, regiment, or other organization, and for this 
sorviee compensation in the form of extra-duty pay has been allowed by law. 
The term special duty since the organization of the Government under the 
Constitution has related to service clearly connected with the administration 
of companies, battalions, regiments, etc., or with the comfort and w^elfare of 
the enlisted men belonging to such organizations. It is a duty which belongs 
to the organization, to the enlisted men of the company or regiment, and not 
to the public. As the amount required of each member is so small, it can be 
better and more efficiently performed by one or more persons than by many. 
For that reason the practice of more than a century has been to allow the 
services included under the denomination ' special duty ' to be performed by 
enlisted men detailed particularly for that purpose." 

See also Scheid v. United States, 52 Court of Claims, 247; Ross v. United 
States, 49 Court of Claims, 55; 15 Comptroller's Decisions, 374. No money is 
payable hy the Oovernment for special duty to which a soldier may be detailed, 
but if a man is detailed to such duty, which he performs regularly for the 
benefit of the other enlisted men of the company or other organization, it not 
being intended that the various enlisted men will take their turn in performing 
the duty, it is only right and proper that he should be paid additional com- 
pensation, to be contributed by the other enlisted men, and such is the purpose 
of the provisions of Army Regulations 329 for the payment of extra compensa- 
tion to enlisted men from company and mess funds. I am of the opinion that 
War Department order of May 17, 1917, as its terms indicate, applies only to 
extra duty pay, and that it was not intended to forbid the payment of extra 
compensation from company and mess funds, as provided for by paragraph 329, 
Army Regulations. 



AFPBOFBIATIONS: Expenses of Beporters and Witnesses at Examining 
Boards for Promotion and Efficiency Boards. ' 

Boards for the examination of officers for promotion, and efficiency boards 
are authorized by law. Where the War Department deems the services of re- 
porters and the presence of civilian witnesses necessary for the proper conduct 
of the business of such boards, the expenses thereof may be paid from the ap- 
propriation (40 Stat. 40, 53), "Incidental expenses, Quartermaster Corps." 

5-244. 

War Department, J. A. G. O., August 28, 1917.--To The Adjutant General. 

1. The ppinion of this office is desired as to what appropriation is available for 
the payment of the two vouchers herewith, one amounting to $7.62 for the pay- 
ment of a reporter, and the other for $L50 for witness fees, incurred by a 
board of officers convened in the Panama Canal Zone for the purpose of con- 
ducting examinations of officers to determine their fitness for promotion. 

2. It appears that the board obtained authority from the commanding gen- 
ei-al, Unit^ States troops, Panama Canal Zone, to employ the reporter, an en- 
listed man. No reason is stated in the papers as to the necessity for the serv- 
ices of a reporter or for the attendance of the civilian witness. 

3. The specific provision in the Army appropriation act for compensation of 
reporters and for witness fees applies only to reporters and witnesses attend- 
ing '* courts-martial, coui'ts of inquiry, military commissions, and retiring 
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boards." The expense for the reporter and witness In the present case clearly 
does not come within this authority. The only appropriation that I thinls may 
be considered available is the appropriation (40 Stat 40, 53), ''Incidental ex- 
penses, Quartermaster Corps," which contains a provision for ** such additional 
expenditures as are necessary and authorized by law in the movements and 
operations of the Army, and at military posts, and not expressly assigned to any 
other department." This provision follows an enumeration of various objects 
of expenditure, including the hire of personal services for specified purposes. 
As boards for the examination of oflScers for promotion are authorized by law, 
any reasonably necessary expense Incident to their proceedings is, I think, im- 
pliedly authorized, and if in the present case the department considers that the 
employment of a reporter and the attendance of the civilian witness were reason- 
ably necessary, I am of opinion that the accompanying vouchers, if otherwise 
correct, may be paid from the appropriation "Incidental expenses, Quarter- 
master Corps." 

Note. — In an opinion of the same date (Ops. J. A. G. 5-244), a similar ruling 
is made as to the compensation of a reporter for an efficiency board convened 
in accordance with the provisions of section 77 of the national defense act of 
June 3, 1916 (39 Stat, 166, 202). 



DISCIPLINE: Maximum PDnishment Order Applieable Only to Offenses 
Committed in Time of Peaee. 

The maximum punishment order of the President issued under the forty-fifth 
article of war applies to all offenses committed in time of peace. It does not 
apply to any offenses committed in time of war. The time when the trial 
for such offenses occurs is not controlling. 

August 29, 1917. 

30-823. 
From : The Office of the Judge Advocate General. 
To : The Adjutant General of the Army. 
Subject: Construction of the forty-fifth article of war with reference to the 

punishment which may be Imposed for offenses committed in time of peace 

and on conviction in time of peace of offenses committed in time of war. 

- 1.. There are now pending for consideration in this office certain cases recently 
tried by general court-martial in which the offense was committed in time of 
peace, but not brought to trial until after war had intervened, in which it 
appears that the court-martial have proceeded upon the assumption that the 
intervention of a state of war had rendered the maximum punishment order 
no longer operative. In other words, the punishment Imposed has been awarded 
in the discretion of the court without reference to the limits intended to be 
imposed by the punishment order. In view of the fact that there will probably 
be many such cases to dispose of at the present time and that, when the war 
has closed, there will be many cases of offenses committed during time of 
war but not brought to trial until after the restoration of peace, it Is deemed 
advisable, at this time, to attempt to obtain an authoritative construction of the 
forty-fifth article of war which shall hereafter be applied to all cases arising 
thereunder. 

2. A careful study of the act of Congress, recently embodied in the forty-fifth 
article of war, discloses the fact that Congress, in the enactment of this 
statute, intended that the limits of punishment which the President was 
authorized to prescribe should be regarded, while in force, as though they had 
been written by Congress into the very words of the statute itself. I think, 
moreover, that this is the rule which applies to all regulations which an 
administrative officer is authorized by law to prescribe in cases of this kind. 
While they remain in force they are regarded as a part of the body of the 
Ip.w and are absolutely binding as such, upon all whose duty it is to enforce 
them. This being true, the regulations prescribed by the President governing 
the limits of punishment which courts-martial may, in time of peace, impose 
must be regarded as though for the time being the specific limits of punishment 
had been written In the articles of war which define the offenses for which 
such punishments are authorized. . Both the Congress of the United States and 
the legislatures of the several States are forbidden by the Federal (}onstitutioD 

87243**— 19 9 
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to enact an e9 post facto law, and it must follow tliat tbe President In 
prescribing regulatioois governing the measure of pnnifibment is subject to tbe 
limitation tliat snch regulations can not be ex post facto. His regulations 
can only operate in futwro^ and can not legally be made to apply to offenses 
committed before the date of tbeir publication. To bold otherwise would be 
to violate the Constitution and to ignore the well established rule that, unless 
otherwise Efpedally provided, a statute should be given prospective operation 
only. {Shreveport v. Cole, 129 U. S. 86.) 

3. The forty-fifth article of war, as it now stands, reads as follows : 

*' Whenever the punishment tor a crime or offense made punishable by these 
articles is left to the discretion of the court-martial, the punishment shall not, 
in time of peace, exceed such limit or limits as the President may from time 
to time prescribe." 

A strict rendering of the language of this statute would authorize the holding 
that the time at which an offense is tried and not the time of the commission 
of the offense is to determine the measure of punishment, but this holding Is 
so opposed to the established rule of constitutional construction that it can 
not be believed to have been within the contemplathNi of Congress. 

4. It is, therefore, entirely clear to my mind that Congress in enacting the 
statute which is now the forty-fifth article of war, intended to say that offenses 
commtitted in time of peace should be punished within certain limits to be 
prescribed by the President and that offenses committed in tims of war should 
be punished without reference to such limits. It is absurd to believe that 
Congress intended for a moment that the mere accident or chance which might 
affect, or the design which might control, the time of trial should operate in 
any measure to fix the amount of punishment which could be lawfully imposed. 

In passing ui)on the question of whether the language of the forty-fifth article 
of war will Justify the statement as to its purpose and intent just made, we 
must begin with the well-known rule of interpretation that the "spirit and 
not the letter of the law must prevail." In Lewis' Sutherland on Statutory 
Construction it is laid down that : 

." If a statute is valid 4t has to have effect according to the purpose and intent 
of the lawmaker. The intent is the vital part, the essence of the law, and the 
primary rule of construction is to ascertain and give effect to that intent. The 
intention of the legislature in enacting a law is the law itself and must be 
enforced when ascertained, although it may not be consistent with the strict 
letter of the statute. Courts will not follow the letter of a statute when it 
leads away from the true intent and purpose of the legislature and to con- 
clusions inconsistent with the general purpose of the act." Section 863. 

And again : 

" In the exposition of a statute the intention of tiie lawmaker will prevail 
over the literal sense of the terms; and its reason and intention will prevail 
over t}ie strict letter. When the words are not explicit the intention is to be 
collected from the context; from the occasion and necessity of the law; from 
the mischief felt and the remedy in view ; and the intention is to be taken or 
presumed according to what is consonant with reason and good discretion. If 
upon examination the general meaning and object of the statute be found incon- 
sistent with the literal import of any particular clause or section, some clause 
or section must, if possible, be construed according to that purpose." Section 
870, citing Kent's Commentaries. 

And again : 

"Words, phrases, and sentences may be transposed when necessary to give 
effect to all the words of a statute and to carry out the manifest intent." 
Section 386. 

And again: 

" Statutes as well as other writings are to be read and understood primarily 
according to their grammatical sense, unless it is apparent that the author in- 
tended something different. In other words, it is presumed that the writer 
intended to be understood according to the grammatical purport of the language 
he has employed to express his meaning. This presumption gives way when it 
appears from a perusal of the context or the whole statute that the legislature 
did not grammatically express its Intention. It is only one rule of interpreta- 
tion to follow the grammatical sense when it does not appear to confilct with 
the true intent." Section 408. 

And again: 

" Where the meaning of a statute or any statutory provision is not iflain, a 
court is warranted in availing itself of all legitimate aids to ascertain the true 
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intention ; and among them are some extraneous facts. The object sought to b« 
accomplished exercises a potent influence in determining the meaning of not 
only the principal but also the minor provisions of a statute. To ascertain It 
fully the courts will be greatly assisted by knowing, and it is permitted to con- 
sider, the mischief intended to be removed or suppressed, or the necessity of 
any kind which induced the enactment." Section 456. 

And again : 

*'The legislatiye department is supposed to have a consistent design and 
policy and to intend nothing inconsistent or Incongruous. The mischief Intended 
to be removed or suppressed or the cause or necessity of any kind which induced 
the enactment of a law are important factors to be considered in its construc- 
tion," Section 47L 

5. Judicial expressions of opinion could be multiplied without limit in support 
of the construction of the forty-flfth article of war which is advocated in this 
opinion. But it is thought sufficient If we merely add to what has already been 
said a statement of the interpretation that has uniformly been given by the 
department to similar language contained in the old forty-seventh article of 
war. That article reads as follows : 

" Any officer or soldier who, having received pay, or having been duly enlisted 
in the service of the United States, deserts the same, shall, in time of war» 
suffer death, or such other punishment as a court-martial may direct; and in 
time of peace, any punishment, excepting death, which a court-martial may 
direct." 

This article, notwithstanding the literal Interpretation, is that a peace desertion 
could, if tried in time of war, be visited with a death penalty, and was always 
construed as limiting the death penalty to desertion committed in time of war. 
The need for construction of the article dealing with desertion has happily 
been removed in the revision of the Articles of War. The new fifty-eighth 
article of war fixes the punishment of desertion with reference to the time of its 
commission and removes any doubt that this time is alone to be considered as 
controlling the measure of punishment that may be imposed. Inasmuch as 
desertion committed in time of war is now by the expressed authorization of 
the fifty-eighth article of war punishable at the discretion of the court, whether 
tried in time of war or time of peace, it is evident that the same rule should 
apply to all other offenses, since this accords with the established rule of con- 
stitutional law, and the general theory of the law of punishments, and is 
amply substantiated by the principles of statutory construction adverted to 
above. 

6. It is, therefore, the opinion of this office that the proper construction of 
the forty-fifth article of war is to the effect that the maximum punishmeht order 
is applicable and must govern in the punishment of all offenses committed la 
time of peace regardless of the time when such offenses may be tried; and 
that, as to all offenses committed in time of war, the maximum punishment 
order will not apply whether the said offenses be tried during time of war or 
not until time of peace after the termination of the war. It is recommended that 
this opinion be given official approval and published to the service for the 
information and guidance of all concerned. 



OFFICE: Effect of Aeceptanee of Commissioii in One of ^e Component 
Forees of the Army of the United States Upon a Commission Held in 
Another Foree of Said Army. 

Bxcept in the cases of officers of the R^ular Army whose rights are pro- 
tected by statute, an officer in one of the component forces of the Army of the 
United States may not hold a commission in another such component; and if 
he be appointed to any such second office, he thereby vacates his former com- 
mission. ■ 

August 30, 1917. 

64-311. 

■ 

[Memorandum for The Adjutant Q^ieraL] 

Subject : Effect of acc^tance of a commission in one of the component forces 
of the Army of the United States upon a commission held in another force 
of said Army. 



122 OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 

' ' 1. In your letter of August 22, 1917, you ask my opinion^ 
"iis to whether or not the acceptance of a commission in one of the Armies of 
the United States operates to vacate a commission held in one of the other 

• Armies where such commission Is not protected by statute, such as one held in 
the Regular Army." 

In the first place, it is pertinent to invite your attention to the fact that there 
is but one Army of the United States In the general sense, " The Army of the 
United States," which consists of the Regular Army, the Volunteer Army, the 
Officers' Reserve Corps, the Enlisted Reserve Corps, the National Guard drafted 
into the service of the United States, and the additional forces provided for in 
the National Army act of May 18, 1917 (40 Stat. 76), and sec. 1, national 
defense act (39 Stat. 166). Whoever holds a commission in any of these com- 
ponent forces is an officer in the Army of the United States. 

2. The statutes expressly provide that officers of the Regular Army, which 
includes both active and retired officers, may Accept commissions in the National 
Guard without vacating their commissions in the Regular Army (sec. 100, 
rational defense act), and all the volunteer acts have carried, and do still 
carry, the same provision. See the volunteer act of 1898 (30 Stat. 361-363) ; 
the volunteer act of March 2, 1899 (30 Stat. 977-980) ; section 1, act of May 
28, 1898 (30 Stat. 421) ; and the existing volunteer act of April 25, 1914 (38 
Stat. 347-350). The present National Army act, which provides an additional 
force, the so-called National Army, supplanting the time honored Volunteer 
Army, also provides that — 

" Officers appointed under the provisions of this act to higher grades In the 
forces, other than the Regular Army, herein provided for shall not vacate their 
permanent commission, nor be prejudiced In their relative or lineal standing 
in the Regular Army." 

Thus it is that Congress has gone to great pains to authorize the appoint- 
ment of Regular officers to the National Guard drafted into the Army of the 
United States, to the National Army, and to the Volunteer Army whenever such 
there shall be, and to protect under such circumstances their Regular commis- 
sions. In my opinion, the protection furnished ends with the statute ; and if an 
officer of the National Guard component, or the National Army, or of the Re- 
serve Corps, accept a commission in any other component force, he thereby 
vacates his former commission. 

3. In my judgment, one may not hold two offices in the same military estab- 
lishment without specific legislative authority therefor. This may be regarded 
as inferentially established by the fact that Congress. has deemed it necessary 
to protect the commission of an officer in the Regular service when appointed 
to any other force in the Army of the United States. The incompatibility exist- 
ing between two offices in the same military establishment is obvious. It la 
settled that two offices are incompatible when a performance of the duties of 
the one will prevent or conflict with the performance of the duties of the other 
or when the holding of two is contrary to the policy of the law. ( Crosthwaite v. 
United States, SO Ct. Cls. 300 ; 22 Ops. Atty. Gen. 237 ; 20 Ops. Atty. Gen. 427 ; 
Webster v. United States, 28 Ct Cls. 25 ; Qraham v. United States 29 Ct, Cls. 
404.) Obviously, an officer of the National Army, for Instance, may not perform 
the duties of an officer of the National Guard, or of a reserve officer, and his own 
as well ; and the same is true of the officers of the several forces. For example, 
a reserve officer has his functions established by law. As such he may be used 
for certain specified purposes. Obviously, he can not perform the functions 
which inhere in his office as a reserve officer and at the same time those which 
Inhere in office in any of the other forces. Nor, with regard to his inactive 
status, can it be said that he stands available so to be used in both capacities. 
Any other view would result not only in grave inconsistencies, but positive in- 
jury to the military service. Holding dual or multiple commissions in the same 
establishment can but frustrate the patent policy of the war. 

4. General principles point the way to this conclusion, and while the prece- 
dents are few they lead in the same direction. It has been held by the Attorney 
General that the office of colonel is inconsistent with that of major in the Army 
(20 Ops. Atty, Gen. 428). And so it has been held of an engineer and a pay- 
master in the Navy (Wehster v. United States, supra) and of an assistant medi- 
cal referee in the Pension Bureau and an examining surgeon {Qraham v. United 
States, supra). In Wehster v. United States, supra, the court seemed to rest 
its reason for its holding of incompatibility upon the statement that they were 
** two offices in the same service." 
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It is certain also that one holding both commissions would not receive the 
pay of both offices, and this in itself is an evidence of incompatibility. (20 Ops. 
Atty. Gen. 428.) 

5. It is my opinion, therefore, except in so far as the statute gives express 
protection, an officer in one of the component forces of the Army of the United 
States may not hold a conmiission in another such component, and that If he be 
appointed to any such second office he thereby vacates his former commission. 



EIGHT HOUR LAW : Contraets for Ordnanee and Ordnance Supplies. 

Since the Ordnance Department manufactures but a very small fraction of 
its total needs of horse equipment and artillery harness, and since other bureaus 
procure these classes of articles entirely by contract, these articles are not 
within the operation of the eight hour act of June 19, 1912 (37 Stat. 137), but 
fall within the exception therein contained as to classes of articles which may 
be purchased in the open market. Hence, under existing conditions, contracts 
for this class of articles are not required to contain the eight hour provision ; 
and, further, not being within the eight hour statute, they are not within the 
provision of the naval appropriation act approved March 4, 1917 (39 Stat. 1168, 
1192), requiring extra pay for overtime work. 

32-313. 

War Department, J. A. G. O., August 30, 1917.~-To The Adjutant General. 

1. The (3hief of Ordnance desires the opinion of this office with respect to the 
proviso of the eight hour act of June 19, 1912 (37 Stat. 137, 138), which follows 
the exception from the operation of the act of contracts for the purchase of 
supplies by the Government, whether manufactured to conform to particular 
si^eciflcations or not, or for such materials or articles as may usually be bought 
in open market, except armor and armor plate, whether made to conform to 
particular specifications or not, the proviso under consideration reading as 
follows : 

" Provided, That all classes of work which have been, are now, or may here- 
p.fter be performed by the Government shall, when done by contract, by indi- 
viduals, firms, or corporations for or on behalf of the United States or any of 
the Territories or the District of Columbia, be performed in accordance with the 
terms and provisions of section 1 of this act." 

Reference is made to the opinion of the Attorney General, August 19, 1912. (29 
Ops. Atty. Gen., 505), In which it was held that to bring a case under the oper- 
ation of the proviso it must appear that the Government is engaged generally in 
the manufacture of supplies or in work where the eight hour law applies, 1. e., 
the Government must have been regularly manufacturing the classes of articles 
up to a material part of Its requirements and not irregularly or experimentally. 
In order that the provisions of the law might not be evaded by turning over such 
manufacture to contractors, it was provided that such classes of work, when 
done by contract, shall be performed in accordance with the terms and pro- 
visions of the eight hour statute. 

2. The Chief of Ordnance in submitting the question states that the prac- 
tice of his department in the matter has been to insert the eight hour act if 
the department regularly manufactured the articles in question up to a mate- 
rial part of its requirements without investigating the activities of other 
bureaus of the War Department or other executive departments with respect 
to the manufacture of the particular class of articles. He says : " Some doubt 
now exists as to the correctness of the action taken," and he desires the opinion 
of this office on the point in question. He illustrates the question by pointing 
out that prior to the present emergency the Ordnance Department manufactured 
horse equipment, including saddles, bridles, etc., and artillery harness up to its 
full requirements, as needs required, while other bureaus of the War Depart- 
ment, particularly the Quartermaster Department, requiring the same class of 
ju'ticles to a greater or lesser extent, obtained the same by contract. He fur- 
ther says that, at the present time, the Ordnance Department is manufacturing 
but a small part of its requirements of horse equipment and artillery harness, 
the portion so manufactured being "a very siiuiU puiction of the total needs.*' 
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S. Under the facts stated above, it is die opinion of this office that contracts 
for the material should not contain the eight hoar provision, and, further, that 
they are not subject to the provision of the naval appropriation act of March 
4, 1917 (39 Stat 1168, 1192), reqniring that payment be made for overtime on a 
basis of not less than time and one-half for time in excess of eight hours. The 
act of June 19, 1912, supra, excepts broadly from the operation of its provisions 
contracts for supplies or articles falling within a class which may usually be 
bought in open market. To this exception, however, is attached a provision 
the effect of which is to limit and narrow it. The Attorney General has held 
that such provision is merely to quality and limit the exception and not to 
nullify or destroy it He therefore ruled that the words " Which have been, 
are now, or may hereafter be performed by the Government " can not be taken 
literally, but must be construed as referring to work which, up to the time of 
the making of the contract therefor, has ordinarily been performed by the Oov- 
cmment, and not merely occaMonally or to a limited extent. To illustrate his 
viewpoint he stated that — 

" the War Department has from time to time engaged in the manufacture of 
clothing, tentage, and various equipments for the Army on its own account, 
using materials purchased for the purpose, but as a general rule the Govern- 
ment awards C(mtracts for the manufacture* of clothing, furnishing material 
therefor," and says that, under these circumstances, the eight hour restriction 
need not be incorporated in contracts for clothing. (29 Ops. Atty. Gen. 505, 511.) 
As to smokeless powder, however, he held that in view of the fact that the Gov- 
ernment manufactured about 20 per cent of the amount it used, such manufac- 
ture could not be considered as occasional or to a limited extent, and that con- 
tracts for the purchase of this class of powder must fall under the eight hour 
law. (29 Ops. Atty. (Jen. 534, 546.) The purpose of the proviso, it is understood, 
was to prevent the Government from evading the application of the statute by 
changing its methods of procuring a class of articles which it has regularly and 
habitually manufactured, from manufacture to purchase. I think the fact that 
the Ordnance Department manufactures but a very small fraction of the total 
needs of horse equipment and artillery harness, added to the fact that' other 
bureaus procure these classes of articles entirely by contract, should be regarded 
as not bringing these articles within the operation of the proviso above quoted, 
but that they should be regarded as falling within the operation of the exception 
as to classes of articles which may be purchased in open market. It is there- 
fore the opinion of this office that under existing conditions contracts for this 
class of articles are not required to contain the eight hour provision, and, fur- 
ther,- that not being within the eight-hour statute, they are not within the pro- 
vision of the naval appropriation act approved March 4, 1917, requiring the pay- 
ment for overtime work on a basis of not less than time and one-half for time 
in excess of eight hours. 



EIGHT HOUR LAW: Ohio River Dam. 

The work of building Dam No. 31, Ohio ^River, may properly be regarded as 
within the terms of the Executive order of April 28, 1917, suspending the appli- 
cation of the eight hour law with respect to contracts having relation to work 
for national defense. It Is recommended that it be so regarded. 

32-212. 

War Department J. A, G. O., August 30, 1917. — To the Secretary of War. 

1. The views of this office are desired with reference to the application of the 
Sheridan-Kirk Contract Co., August 15, 1917, that authority be given for work- 
ing their force over eight hours per day on the contract for building Dam No. 
31, Ohio River. They state that they are paying their laborers 30 cents per 
hour for eight hours, or $2.40 per day, with a guarantee of a 10 per cent bonus 
to all the men who will stay until the work closes down this season; that as 
work is open to their employees on cantonment construction at 80 cents per 
hour, 10 hours' work, 11 hours* pay, they are now facing a strike for longer 
hours, and they ask that the eight hour law be suspended for the duration of 
the war as to the work on this dam. They say : 

" We ask that you suspend the eight hour law for the duration of the war, 
as the Government will be greatly benefited by the completion of the dams in 
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the Ohio Hirer, so that they wiU ImYe slack water for the tranflportation of 
material, munitions^ etc., from the plant it is now bixilding at Charleston, W. Ya., 
and also for the transportation of material to and from the different factories 
throttgliout the Ohio River Valley who are making munitions, and at the pres- 
ent time the Whitaker-Glessner Co., at Portsmouth, who are making parts of 
munitions, are needing coal and trying to get it by river because of the scarcity 
of cars and other equipment for handling by rail." 

2. The request, is torwarded by the district engineer with tiie recommendation 
that the contractor's request be granted if possible. He points out that the 
Ohio River improvement has in the past few months shown that it was a 
matter — 

*' having a vast influence upon all the industries in the Ohio Valley, and that 
its effect in securing coal for plants engaged in work of national defense Is of 
the greatest importance." 

The Chief of Engineers in submitting the matter on August 24, 1917, refers 
to the opinion of this office with respect to the contract for the construction of 
the fourth lods:, mascmry, at Sault Ste. Marie, in which this office held: 

"That this work, although it can not be completed at an early date, may 
properly be regarded as within the terms of Executive order of April 28, 1917, 
suspending the application of the eight hour law with respect to contracts hav- 
ing relation to military operations and defense. It is recommended that it be 
so regarded." 

Tn submitting the papers the Chief of Engineers says : 

"The work of the Sheridan-Kirk Contract Co. on Dam No. 31 of the Ohio 
River may fairly be regarded as equally entitled to exemption from the eight 
hour law with that at Lock No. 4, Sault Ste. Marie." 

This office is also informally advised that the proposed dam, If everything 
goes right, will be completed within about a year, so that it may be regarded as 
bearing a relation to the prosecution of the existing war. 

3. Under the facts stated above I think it is clear that the work of building 
Dam No. 31, Ohio River, may properly be regarded as within the terms of the 
Executive order of April 28, 1917, suspending the application of the eight hour 
law with respect to contracts having relation to work for national defense. It 
is recommended that it be so regarded. 



PAY ANB ALLOWANCES: Mileage of Offieers ^n Camp Inspeetion Duty. 

Officers engaged in the infection of camp sites may lawfully claim mileage 
for travel performed under competent orders from railroad stations to camp 
sites and return to railroad stations. 

94r-210. 

War Department, J. A. Q. O., August 30, 1917. — To The Adjutant €teneral. 

1. The commanding general Southeastern Department raises the question as 
to tiie right of officers to mileage for travel performed by means of hired auto- 
mobiles or private vehicles in connection with the inspectf on of camp sites. He 
states that the Inspection of camp sites frequently means travel of between 
30 and 40 miles, sometimes in the neighborhood of 100 miles, to reach the site 
and go over it and the neighboring maneuvering grounds, and that officers 
engaged in this duty are often out of pocket as a result of their trip, because 
mileage does not meet expenses. 

2. I see no reason why officers may not be paid mileage for travel under 
competent orders to and from camp sites by the shortest usually traveled route, 
regardless of the means of transportation used; but after reaching the camp 
site that becomes the place of the officer's duty, and the travel performed there 
in going from point to point within the camp site does not entitle the officer to 
mileage under the mileage laws as construed by the Comptroller of the Treas- 
ury. The act of March 3, 1883 (22 Stat 456), provides that mileage of officers 
of the Army " shall be computed over the shortest usually traveled routes 
between the points named in the order,** The act of March 2, 1901 (31 Stat 895, 
901), provides that payment of mileage accounts of officers shall be made 
according to distances computed over routes establislied and by mileage tables 
prepared by the Paymaster General of the Army, changed to Quartermaster 
General. These statutes appear clearly to contemplate that mileage shall be 
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paid only for travel between definitely ascertained points named in the travel 
order. In a decision dated July 12, 1912, tlie CJomptroUer of the Treasury, 
having for consideration the question of the right of an officer engaged on field- 
map work to mileage for travel within the immediate area of his station in 
connection with his duties, said : 

" The travel performed by Lieut. Hemingway upon his arrival at the several 
bases named was a necessary part of the specific duty which he was required 
to perform and did not entitle him to mileage. It was travel within the field 
of the officer's duty. Where an officer is directed to perform duties at a speci- 
fied place, and in the performance of them he is required to move from point 
to point within that place, for such travel within that place he is not entitled 
to mileage. Instances of this are in cases of surveying parties, the members 
of which must necessarily travel along the line of their surveys, and of officers 
engaged upon works upon rivers and harbors within specified places, and who 
iiuist travel within such places In order to perform such duty. Such travel Is 
not travel within the meaning of the mileage laws." (19 Comp. Dec. 17, 19.) 

3. I see no reason why officers oh camp-lnspectlon duty should not claim 
mileage for travel performed under competent orders from railroad stations to 
camp sites and return to railroad stations. 



OFFICE: Eligibility of Women Physicians for Appointment in the Ofllcers' 
Reserve Corps. 

It is not allowable by law to appoint female physicians to military office In 
the Medical section of the Officers' Reserve Corps of the Army. The provisions 
of the national defense act (39 Stat. 166) should be construed in connection with 
other legislation on the subject, which contemplates that officers and soldiers of 
the military service should be males who are physically fit for the varying 
duties incident to the military service. Women physicians would not have 
the physical qualifications which would be required for the performance of 
all duties which may be required of a medical officer. 

64-012. 

War Department, J. A. G. 0., August 30, 1917. — To the Surgeon General. 

1. The views of this office are desired on the question whether or not it Is 
allowable by law to appoint female physicians in the Reserve Corps of the 
Army, provided they pass the required examination. 

2. The statute authorizing the appointment of officers to the Officers' Reserve 
Corps of the Army does not prescribe as a qualification that the persons so 
appointed shall be males and, in the absence of such a limitation imposed by 
law, I think it must be held that the appointing power Is not so restricted. 
In an opinion of this office dated August 13, 1917 (Ops. J. A. G. ^227.5), on the 
question whether or not it is allowable "by law to appoint female physicians 
as contract surgeons in the United States Army," after citing section 18 of the 
act of February 2, 1901 (31 Stat. 748, 752), which authorized the appointment 
of contract surgeons, it was said : 

" The statute does not prescribe that contract surgeons shall be males ; and 
in the absence of such a limitation, I am clearly of opinion that it Is allowable 
by law to appoint female physicians as contract surgeons In the United 
States Army. In this connection reference may be made to a precedent 
occurring during the Spanish-American War. Dr. Anita Newcomb McGee was 
employed as acting assistant and contract surgeon. United States Army, from 
August 29, 1898, to December 31, 1900, when her contract was annulled at her 
own request. During her services as contract surgeon she served as superin- 
tendent of the Army Nurse Corps, female, being assigned to duty to organize 
it and select nurses for service therein. (Ops. J. A. G. c. 29060, Oct. 5, 1911.) 
I think It is clear that in the absence of any statutory restriction prohibiting It, 
the Surgeon General, with the approval of the Secretary of War, may appoint 
female physicians as contract surgeons under authority of the statute above 
cited." 

3. Section 37 of the national defense act of June 3, 1916 (39 Stat. 166, 189), 
does not prescribe sex as a qualification for appointment In the Officers' Reserve 
C>)i-ps, but provides that the President may appoint ** such citizens as, upon 
examination prescribed by the President, shall be found physically, mentally, 
and morally qualified to hold such commissions." This statute should be con- 
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Btmed In the light of the nature of military office and the usage that has always 
prevailed with resfpect to appointments thereto, 1. e., that appointees to military 
office should be males. In the opinion of the justices of the Massachusets supreme 
judicial court (165 Mass. 599; 32 L. R. A. 350) with respect to the appointment 
of women as notaries under the provision of the Constitution providing that tliey 
shall be appointed by the governor " in the same manner as judicial officers are 
appointed," it was said : 

" There is nothing in the Constitution which in terms prohibits women from 
being appointed to judicial offices, any more than from being appointed to 
military offices, or to executive civil offices, the tenure and mode of appointment^ 
of which are provided for in the Constitution. It was the nature of the office 
of justice of the peace, and the usage that always had prevailed in making 
appointments to that office, that led the justices to advise that it could not 
have been the intention of the Constitution that women should be appointed 
justices of the peace. Opinion of Justices, 107 Mass. 604. In our opinion the 
same considerations apply to the office of notary public. 

For similar reasons it is the view of this office that It is not allowable by 
law to appoint female physicians to military office in the Medical section of 
the Officers' Reserve Corps of the Army. The provision of the national defense 
act under consideration should be construed in connection with other legisla- 
tion on the subject, which contemplates that officers and .soldiers of the mili- 
tary service should be males who are physjcally fit for* the varying duties 
incident to the military service. I think women physicians would not have 
the physical qualifications which would be required for the performance of 
some duty which may be required of a medical officer. I am therefore of 
opinion that the law does not authorize the appointment of female physicians 
as members of the medical section of the Officers* Reserve Corps. The ques- 
tion in reference is distinguished from the precedent noted above regarding 
the employment of contract surgeons In that Medical officers forming a part 
of the Officers' Reserve Corps have a military status as officers of the Army, 
while the contract surgeon referred to above was employed by contract with' 
reference to the particular duty of serving as superintendent of the Army* 
Nurse Corps. 



MIIJTABT INSTRUCTION: DetaU of Beserre Officers as Instrnetors at 
Schools and Colleges. 

Members of the Officers' Reserve Corps and officers of the National Army, 
as such, can not legally be detailed as military instructors at schools and 
colleges, since it is clear from the language of section 45 of the national defense 
act of June 3, 1916 (39 Stat. 166, 192) that only active or retired officers of the 
Regular Army can be so detailed. 

56-314. 

War Department, J. A. G. O., August 31, 1917. — ^To The Adjutant General. 

1. Two questions are presented by the accompanying papers which are 
stated as follows : 

"(a) Can members of the Oflicers' Reserve Corps be legally detailed at col- 
leges having units of the Reserve Officers' Training Corps established therein? 

"(&) Can members of the Officers' Reserve Corps be legally detailed to duty 
at other schools or colleges? " 

2. Under section 1 of the national defense act of June 3, 1916 (39 Stat. 166), 
the Officers' Reserve Corps is constituted a part of " the Army of the United 
States." 

Under section 38 of the national defense act officers of the Reserve Corps may 
be ordered to certain designated duties or " on such other duty as the President 
may prescribe." 

Sections 41, 42, and 56 of the national defense act refer to the detail of 
*' officers of the Army " at the various educational institutions described in the 
said sections. 
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& Although the language of the national defense act, jast quoted, seems 
broad enough to authorize the detail of officers of the Beserve 0»nP6 to duty at 
educational institutions on the ground that they are ''officers of the Army," 
the answer to the questions here {oesented must turn upon a consideration of 
the language of section 45 of that act which deals spedfically with the detail 
of officers to duty at these in8titution& That section reads in part as follows : 

**The President is hereby authorized to detail such numbers of officers of 
the Army, either active or retired, not above the grade of colonel* as may be 
necessary, for duty as professors and assistant professors of military science 
and tactics at institutions where one or more of tlie Reserve Officers' Training 
Oori)s are maintain^ ; but the total number of active officers so detailed shaU 
not exceed three hundred, and no active officer shall be bo detaUed who Km not 
had five years commissioned service in the Army," 

The term ** active officer " as here used refers to officers on the active list of 
the Regular Army as distinguished from officers on the retired list thereof, 
whose detail to these institutions is also authorized by this section. It is dear, 
therefore, that only officers of the Regular Army were intended to be detailed at 
these educational institutions, and, even so, care was talcen to guard against 
the detail of immature and inexperienced officers. Neither officers of the Re- 
serve Corps, nor of the National Army, as such, can therefore be made use of 
for this purpose, and the character of the training they may have had at train- 
ing camps does not help the situation. 

5. It Is, therefore, the opinion of this office that both questions must be 
answered in the negative. 



APPROPRIATIONS: Installation of Elevators in an Existing Building. 

The installation of elevators In a quartermaster depot does not fall within 
the restrictions of section 1136, Revised Statutes, regarding the construction 
of buildings of a permanent character. The section has no application to re- 
pairs, or to substantial improvements. The appropriation "Barracks and 
quarters " is available for the installation of these elevators. 

5-245.1. 

War Department, J. A. G. C, August 31, 1917.— To The Adjutant General. 

1. It is proposed to Install two elevators in building No. 10 of the quarter- 
master depot, Philadelphia, Pa., at a cost of $33,738 for the purchase of the 
elevators and the construction of the elevator shafts or towers. It is stated 
that a deficiency estimate for an appropriation "Barracks and quarters" is 
now being prepared for submission to Congress, and the opinion of this office is 
requested whether the proposed improvement comes within the restriction of 
section 1136, Revised Statutes, against the erection of permanent buildings 
costing more than $20,000 without special authority of Congress, and if not, 
whether the improvement would be a proper charge against such barracks and 
quarters d^ciency appropriation. 

2. Section 1136, Revised Statutes, provides: 

"Permanent barracks or quarters and buildings and structures of a per- 
manent nature shall not be constructed unless detailed estimates shall have 
been previously submitted to Congress, and approved by a special appropriation 
for the same, except when constructed by the troops; and no such structures, 
the cost of which shall exceed twenty thousand dollars, shall be erected unless 
by special authority of Congress." 

This statute limits the cost of the construction of buildings and structures 
and I think It has no application to repairs or to substantial improvements in 
buildings. It was so held by this office in an opinion dated April 8, 1915, re- 
lating to repairs and improvements to the military stable at West Point which 
had been partially destroyed by fire. 

3. As to the applicability of the "Barracks and quarters" appropriation (39 
Stat. 619, 635) for the installation of the elevators, this appropriation is in broad 
language. It provides : 

'* For barracks, quarters, stables, storehouses, magazines, administration and 
office buildings, sheds, shops, and other buildings necessary for the shelter of 
troops, public animals^ and stores, and for administration purposes." 
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There Is a further provision for constructing and repairing public buildings at 
military posts and for the rental of buHdlnga, etc. I find no precedent recorded 
In this 'office for using this appropriation for making improvements in existing 
buildings not in the nature of repairs, and I am not advised what the practice 
has been. However, the terms of the appropriation appear to be sufficiently 
broad to cover substantial Improvements In old buildings as w^l as the construc- 
tion of new buildings or the repair of old ones, and I am of opinion that the 
contemplated deficiency appropriation if it contains no restriction not found in 
the current annual appropriation for barracks and quarters, will be available 
for the Installation of the elevators referred to. 



ABMT: Pay and Allowances; Grades of Mess Sergeant, Supply Sergeant, 
and Meehanie in Supply Companies Organized Under Section 2 of Selee- 
tive Draft Aoi 

The provisions of section 2 of the selective draft act (40 Stat. 76, 77) authoriz- 
ing the organization and officering of special and technical troops confers upon 
the President authority to adopt for the purpose of the organization of such 
troops any grade known to any branch of the Army with the pay and allowances 
of that grade, but does not authorize the President to adopt one grade and attach 
thereto the pay and allowances of another grade. Hence the President may 
provide, for the supply companies to be organized, a mess sergeant with the pay 
and allowances of, say, a supply sergeant of Infantry ; and a mechanic with the 
pay and allowances of, say, a mechanic of Field Artillery. 

* 6-200. 
War D^Mirtment, J. A, G. C, August 81, 1917— To the Chief of Staff. 

1. The personnel of the eight supply companies, Quartermaster Corps, organ* 
ized by direction of the President under authority contained in section 2 of 
the selective draft act of May 18, 1917 (40 Stat. 76, 78), includes three grades 
of enlisted men not specifically provided for by statute for the Quartermaster 
Corps, and the question is presented whether legislation is necessary to fix 
the rates of pay of these grades, namely, mess servant, supply sergeant, and 
mechanic. 

2. The organization of these companies is directed and prescribed in section V, 
General Orders, No. 80, War Department, 1917. The act meationed provides : 

" That the President is authorized to raise and maintain by voluntary enlist* 
ment or draft, as herein provided, special and iechmcal troops as he may deem 
necessary and to embody them into organizations and to officer them as 
provided in the third paragraph of section one and section nine of this act.'' 

3. The Quartermaster GreAeral recommends that the pay of the three grades 
mentioned be fixed as follows : 

Mess sergeant . Pay of a sergeant. Quartermaster Corps. 

Supply sergeant Pay of a sergeant. Quartermaster Corps. 

Mechanic Pay of a corporal. Quartermaster Corps. 

These rates are suggested by the Quartermaster General for the reason, aa 
stated in his letter, that in all arms of the service where mess and supply 
sergeants are authorized their pay is the same as that of a sergeant in the 
same arm, and that in all organizations where medtianics are authorized the 
rate of pay is the same as that of a corporal of the same arm with the ex- 
ception of the Coast Artillery Corps, where mechanics are paid a higher rate 
than corporal of that arm. 

4. Inasmuch as the raising and organization of the supply companies under 
consideration have been ordered, by direction of the President, I take it as 
concluded that they come within the statute providing for ** special and technical 
troops." This question not being before me, I ex{»:ess no opinion upon it, 

5. In my opinion the statute authorizing the organization and officering of 
special and technical troops confers upon the President authority to adopt 
for the purpose of the organization of sudi troops any grade known to any 
branch of the Army with the pay and allowances of that grade. It does not, 
however, authorize the President to adopt one grade and attach thereto the 
pay and allowances of another grade. Therefore, the proper solution of tne 
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question presented is to prescribe for the supply companies to be organized a 
mess sergeant with the pay and allowances of, say, a mess sergeant of Infan- 
try ; a supply sergeant with the pay and allowances of, say, a supply sergeant of 
Infantry ; and a mechanic with the pay and allowances of, say, a mechanic of 
Field Artillery. This procedure does not run counter to the decision of the 
Comptroller (18 CJomp. Dec. 610) that mess sergeants are to be detailed under 
the act of May 11, 1908 (35 Stat. 106, 109), in all organizations where the grade 
of mess sergeant is not specifically authorized. The action of the President in 
prescribing a mess sergeant for an organization of special or technical troops 
that he may organize under the authority conferred upon him by the provision 
of section 2 of the selective draft act of May 18, 1917, has the full legal effect 
of prescribing a mess sergeant for such an organization. 



OFFICE: Eligribility for Promotion of Offieers Holdlnsr Provisional Com- 
mission. 

So far as transfer and promotion are concerned an officer holding a pro- 
visional commission in the Regular Army must be regarded exactly as if his 
commission were permanent. 

August 27, 1917. 
64-221. 

[MemoraDdum to the Chief of Staff.] 

1. This office is asked for its opinion as to whether there is any legal objection 
to approving the proposal contained in the following : 

•*The Secretary of War directs that no vacancy occuring in the grade of 
captain in the line of the Army be filled by the promotion of a provisional first 
lieutenant so long as there are first lieutenants In some other arm of the line 
"who desire to transfer. Opportunity to transfer should be offered to first 
lieutenants in order of length of commissioned service." 

2. The Inquiry presented is fundamental In character, going directly to the 
foundation of the rights to which provisional officers are entitled by virtue of 
their commissions. Under section 23 of the national defense act of June 3, 
1916 (39 Stat. 166, 181)— 

" all appointments of persons other than gradutes of the United States Military 
Academy to the grade of second lieutenant in the Regular Army shall be pro- 
visional for a period of two years, at the close of which period such appoint- 
ments shall be made permanent if the appointees shall have demonstrated, 
under such regulations as the President may prescribe, their suitability and 
moral, professional, and physical fitness for such permanent appointment." 

The foregoing provision of section 23 was amended by the selective draft act 
of May 18, 1917 (40 Stat. 76), wherein It Is provided that provisional appoint- 
ments — 

"may be terminated whenever it Is determined, in the manner prescribed by 
the President, that the officer has not the suitability and fitness requisite for 
permanent appointment." 

As appears from the language just quoted, all appointments of second lieu- 
tenants in the Regular Army from the date of the national defense act must be 
provisional and such appointments may be terminated at any time within two 
years whenever It Is determined. In the manner prescribed by the President, 
that the officer has not the suitability and fitness requisite for permanent 
appointment, but. In any case, at the end of two years the officer must demon- 
strate his suitability for permanent appointment before his commission can be 
made permanent. But the statute further provides that — 
*' should any officer become eligible for promotion to a vacancy in a higher 
grade and qualify therefor before the expiration of two years from the date 
of his original appointment, he shall receive a provisional appointment in such 
higher grade, which appointment shall be made permanent when he shall have 
qualified for permanent. appointment upon the expiration of two years from the 
date of his original appointment, or shall terminate if he shall fall so to 
qualify." (39 Stat. 166, 182.) 

3. It thus appears that the only difference between the commission given to 
a provisional second lieutenant and that given to a permanent second lieu- 
tenant, is found in the fact that the Government has reserved the right to 
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terminate the provlsioDal commission whenever it is determined that the 
officer is lacking in suitability and fitness for permanent appointment, and in 
any case at the end of two years unless he can then demonstrate snch suitability 
and fitness. From every other point of view the provisional officer must be 
held to have the same rights as the permanent officer. On the question of 
transfer and promotion he must be regarded, while he holds his provisional 
commission, exactly as would be the case if his commission were permanent. 

4. If this view of the law be correct, and I see no ground upon which it may 
be questioned, the proposed ruling would be illegal if applied to any case in 
which a transfer of a permanent first lieutenant from one branch of the service 
to anotiier would place such permanent first lieutenant above a provisional 
first lieutenant of longer commissioned service. To state the conclusion in 
another form the question of transfer here involved does not depend in any 
degree upon the fact that an officer who would be passed over holds only a 
provisional commission. He has the same rights of seniority, including pro- 
motion, that he would have if his commisson were permanent. 



OFFICE: Bank: Promotions to Fill Temporary Taeaneies in the Begnlar 
Army. 

Promotions to vacancies in the Regular Army caused by the appointment of 
officers thereof to higher grades in forces other than the Regular Army should 
be made by promotion, according to seniority, of officers who, at the date of 
such vacancies are serving under commissions in the next lower grade of the 
arm, staff corps, or department in which the vacancies occur. 

82-121. 

War Department, J. A. G. C, September 4, 1917. — To The Adjutant General. 

1. By informal indorsement you have referred to this office a request for an 
opinion as to the proper construction to be given that part of section 8 of the 
selective draft act of May 18, 1917 (40 Stat. 76, 81), considered in connection 
with section 114 of the national defense act (39 Stat. 166, 211), governing the 
subject of promotions to fill temporary vacancies in the Regular Army which 
occur by reason of the appointment of regular officers to higher grades in the 
National Army. Section 8 of the act of May 18, 1917, reads in part as follows : 

** Vacancies in all grades in the Regular Army resulting from the appoint- 
ment of officers thereof to higher grades in the forces other than tlie Regular 
Army herein provided for shall be filled by temporary promotions and appoint- 
ments in the manner prescribed for filling temporary vacancies by section 114 
of the national defense act approved June 3, 1916 ; and officers appointed under 
tlie provisions of this act to higher grades in the forces other than the Regular 
Army herein provided for shall not vacate their permanent commissions hqr be 
prejudiced in their relative or lineal standing in the Regular Army.!' 

Section 114 of the national defense act of June 3, 1916 (39 Stat. 166, 211), 
provides as follows: 

"In time of war the temporary vacancies created in any grade not above 
that of colonel among the commissioned personnel of any arm, staff corps, or 
department of the Regular Army, through appointments of officers thereof to 
higher rank in organizations composed of members taken from the National 
Guard, shall be filled by temporary promotions according to seniority in riank 
from officers holding commissions in the next lower grade in said arm, staff 
(•orps, or department, and all vacancies created in any grade by such temporary 
promotions shall be in like manner filled from, and thus create temporary 
vacancies in, the next lower grade, and the vacancies that shall remain there- 
after in said arm, staff corps, or department and that can not be filled by 
temporary promotions, as prescribed in this section, may be filled by the tem- 
porary appointment of officers of such number and grade or grades as shall 
maintain said arm, corps, or department at the full commissioned strength 
nuthorized by law." 

2. In construing the foregoing provisions of the statute it is necessary to 
^determine the force and effect to be given to that clause wherein it is stated 
that officers of the Regular Army, appointed to higher grades in forces other 
than the Regular Army, " shall not vacate their permanent commissions or be 
prejudiced in their relative or lineal standing in the Regular Ai*my ;'^ and 
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also to that eUuae wbjer^n it is stated that t^nporair Tacancies created in 
any £p*ade not above that of colonel amoi^ the oommiasioned personn^ of aziy 
arm, staff corps, or department of the Begnlar Anx^ tfaroogii ai^Mintment of 
officers thereof to liii^r rank in forces other tfaiui the Regular Arn\7 " Aali bo 
filled by temporary promotions aocordii^ to seniority •» rank from ofliocrt 
holding oommisHont in the next lower ifrads in said arm« staff cocps, or 
department" 

3. It is impossible to read this statute without grasping as its true signifi- 
cance the fact that it was intended to liable tiie War Department to raise and 
properly officer large armies sudii as those in prooess of formation at the present 
time. To accomplish this purpose authority is extended to cbmndssion officers 
of the Begular Army temporarily in such other forces as may be raised, and its 
purpose to protect officers so commissioned in th^r permanent commissions and 
to prevent them from b^g prejudiced in their relative or lineal standing in the 
Begular Army is unmistakable. Beyond ttiis it was not required, however, 
that the department waste its time and ^ort in dealing with questions of rank 
and precedence such as would be involved if an effort were made to prevent 
minor variations in relative or lineal standing as between officers who choose 
to remain in the Regular Army and to serve under their commissions therein 
and those who choose to accept higher commissions in forces other than the 
Regular Army. If such a course of procedure were to be adopted by the War 
Department, it is perfectly evident that so many changes and disturbances 
among the commissioned personnel of the several forces would be required to 
preserve the relative and lineal standing of officers of the Regular Army that 
confusion would inevitably follow, efficiency would be Impaired, and the use- 
fulness of armies subordinated to the adjustment of rank and precedence. 

4. From what has Just been stated it appears to be desirable to adopt a 
construction, if such can be consistently done within the fair meaning and 
intendment of the statute, which will promote the highest efficiency of the 
service. Assuming, as we must, that this was the purpose of the act, it is 
difficult to believe that Congress could have Intended, by the language used, 
not only to protect regular officers in their permanent commissions but to 
protect them as well from being prejudiced, even temporarily, in their relative 
or lineal standing by preventing such of them as accept commissions in forces 
other than the Regular Army from being temporarily ranked by officers of 
lower permanent rank In the Regular Army, but who are advanced therein by 
temporary promotions. On the other hand, It accords with this assumed pur- 
pose of the law to hold that Congress Intended merely to protect officers of the 
Regular Army in their permanent commissions therein and, as an incident of 
such protection, to prevent them from being prejudiced in their relative or 
lineal standing as members of the permanent establishment only. If it be 
contended that this view might result in temporarily giving a junior who had 
been advanced by temxK>rary promotion in the Regular Army higher rank than 
his senior who has accepted a commission in forces other than the Regular 
Army, the answer is that this is a risk the senior assumed when he accepted a 
higher commission In such other forces, a risk which the statute did not protect 
against and which the War D^artment, as pointed out above, could not well 
assume to avoid without endangering the ultimate success of the great effort 
upon which it is now embarked. 

5. When an officer of the Regular Army leaves his place in the permanent 
establishment to accept temporarily a higher rank in another army, it must, 
I think, be assumed that his commission in the Regular Army is temporarily 
in abeyancer While serving under a different commission in some other army, 
he does not and can not function under his commission in the Regular Army. 
He is not, therefore, within the meaning of the statute, an officer " holding a 
commission in the next lower grade" of his arm, staff corps, or d^>artment, 
for, as Just shown, he has ceased to function therein and is temporarily as 
much absent therefrom as though he really formed no part of such arm, staff 
corps, or department The statute can properly be given full force and effect 
by construing the language Just quoted to mean that promotions to temporary 
vacancies caused through the appointment of officers of the Regular Army to 
higher rank in forces other than the Regular Army shall be filled by tem- 
porary promotions according to seniority of the officers who remain in the 
Regular Army and are, at the time of such vacancies, serving under their 
commission therein. Officers not serving uncter their commissions In the Regu- 
lar Army would thus be temporarily passed over and, instead of being promoted 
temporarily to higher vacancies in their own arm, staff corps, or department. 
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tbey would be left to serve under tbe bigher commissions which they are 
temporarily holding in some other army. Sucb Is the dear intendment of the 
statute and such, I think, must have been the purpose of Congress in enacting it. 

6. It is impossible to foresee and discuss every contingency that may arise 
in the administration of this law under the construction which I have just 
indicated will be the proper one to adopt ; but it is believed that the difficulties 
under this plan will be few in comparison with those that would Inevitably 
arise under the alternative construction suggested and that none of those that 
do arise will prove to be insuperable. It may be proper, however, in addition 
to what has been stated, to refer to the niiatter of permanent promotions in 
the Regular Army. When an officer becomes entitled to a permanent promo- 
tion in the Regular Army he must, of course, accept the same. If he is serving 
as a colonel, let us say, in the National Army and becomes a permanent colonel 
in the Regular Army, he should ordinarily be continued in service in the 
National Army. This could involve no impairment of his rank since his com- 
mission as a colonel in the National Army would antedate his commission as 
a permanent colonel In the Regular Army. If, however, an officer is serving 
as a temporary colonel in the Regular Army and is promoted to be a permanent 
colonel therein, it may well be that his commission as a permanent colonel will 
be subsequent to that held by other temporary colonels who are his juniors 
in his arm, staff corps, or department It is my view that the statute intended 
to protect officers of tiie Regular Army against a contingency of this kind when 
it provided that they should not be '* prejudiced in their relative or lineal 
standing in the Regular Army.'* I think it would be a fair construction of this 
language to hold ^t Congress intended that no officer of tlie Regular Army, 
serving under a commission therein, shall be required to serve with lower 
rank than that held by a junior in his arm, staff corps, or department and who 
is also serving under a commission therein. This situation can be obviated 
by giving the officer who receives the permanent promotion a constructive date 
of rank as of the date of the temporary commission which he vacated to accept 
his permanent commission. This may be found necessary to maintain him 
in his proper relative or lineal standing in the Regular Army. Cases of this 
kind will, it is believed, be few in number and can be taken care of by ad- 
ministrative action without difficulty. This construction of the statute and 
the suggested administrative action thereunder would amply protect officers of 
the Regular Army in so far as Congress intended to extoid protection, and 
would leave the question of relative rank as between officers serving under 
commissions In some other army, where Congress, I think, intended to leave 
it to the fortunes of war and the Incld^its of service. 

7. It is, therefore, the opinion of this office that vacancies in the Regular 
Army caused by the ai^polntment of oifficers thereof to higher grades in forces 
other than the Regular Army should be filled by promotion, according to seniority, 
of officers who, at the date of such vacancies are serving under commissions in 
the next lowo* grade of the arm, staff corps, or department in which the vacancies 
occur. 



GOYEBNMENT AGENCIES: State Laws, Applieability of, to Federal Op- 
erations. 

In connection with certain construction work on a military reservation by a 
contractor, the State authorities called upon the constructing quartermaster to 
make a deposit with the State treasurer of 1) per cent of the pay of the workmen 
engaged in hazardous work, upon scaffolding and the like, in accordance with 
the requirements of the State law. The State authorities were without juris- 
diction to require ttxe deposit demanded, for the reason that the operations of the 
Federal Government are entirely beyond the power of State regulation ; and for 
the furth^ reason that the work in question was carried on within a military 
reservation over which the State had ceded its jurisdiction. 

76-"050 

War Department, J. A. G. 0., September 5. 1917.— To The Adjutant GeneraL 

L The opinion of tliis office is desired with reference to the application of the 

workmen's compensation act of the State of Wyoming to the work performed by 

the contractor at Fort Russell, Wyo., for building temporary storehouses and 
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Stables at that post It Is stated that the contractor is employing laborers llTing 
In Cheyenne, Wyo., and that the State authorities claim that the workmen's 
compensation act applies to certain classes of these laborers. The quarter- 
master in charge of the work for the United States says that the State law 
requires the person or corporation making the contract to deposit 11 
per cent of the pay of the laborers who perform hazardous work, such as 
working upon a scaffold, as painter, carpenter, or bricklayer, with the State 
treasurer; that the State treasurer has called upon him to deposit this money 
with the State under this law; and that before doing so he would like the 
opinion of this office or of the Attorney General In the matter. 

2. As the State law is addressed to the employer of such labor, who in this 
case is the United States, this office is clearly of the opinion that the State 
authorities are without jurisdiction in the matter. It is clear that the State 
can not regulate the operations of the Federal Government for the reason that 
the State can have no jurisdiction over the Federal Government, the matter of 
regulating the operations of the Federal Government being entirely beyond the 
field of State regulation. 

3. It may further be added that the work of building the temiwrary store- 
houses and stables is performed on the military reservation over which the 
State has ceded its jurisdiction to the Federal Government. The State, there- 
fore, is without jurisdiction over work performed on this reservation, just as it 
would be without jurisdiction if the work were performed within the limits 
of another State. The fact that the contractor and the laborers live in Chey- 
enne, within the jurisdiction of the State, would be immaterial. It is the view 
of this ioffice, therefore, that the quartermaster should not comply with the 
order of the State treasurer in this matter, but should advise that officer in 
accordance with the foregoing views of this office as a reason for noncompliance 
with such order. 



EIGHT HOUR LAW: Extra Pay for Overtime Work; Mechanies Employed 
Under Lnmp Sum Appropdations. 

There is no law governing the rates of pay of mechanics employed directly 
by the Government who are paid from lump-sum appropriations, but the terms 
of their employment are fixed by agreement between the parties. Hence it is 
discretionary with the department to allow, by agreement with such employees, 
extra pay for overtime work in excess of eight hours. 

In view of the prevailing practice in the commercial and industrial world of 
allowing mechanies and laborers extra pay for overtime in excess of a basic 
eight hour day, and in view of the action of Congress in requiring adherence to 
this practice as to persons employed on contracts with the United States (act 
of Mar. 4, 1917, 30 Stat. 1168, 1192), it is recommended that mechanics and 
laborers employed directly by the Government be placed upon equal terms of 
employment in this respect. 

September 6, 1917. 

32-211. 

[Memorandum for Mr. LlppmnDoJ 

1. It appears from these papers that certain union carpenters employed by 
the Government under Col. Thomas Ridgway, Coast Artillery Coi-ps, on con- 
struction work at or near Boston, Mass., were called off of such work by oflftcials 
of the Carpenters' Union because Col. Ridgway declined to recognize their claim 
for extra pay for overtime work in excess of eight hours a day. , You desire to 
be advised whether Col. Ridgway, in refusing pay for overtime, acted in accord- 
ance with^the law. 

2. There is no law governing the rates of pay of mechanics employed directly 
by the Government who are paid from lump-sum appropriations. Such rates 
and the terms of employment may be determined by agreement. Whether there- 
fore they are to receive extra pay for overtime work in excess of eight hours a 
day depends upon the terms of their employment. Prior to the recent provision 
in the naval appropriation act of March 4, 1917 (39 Stat. 1168, 1192), relating to 
hours of employment, the eight hour law applicable to Government employees, 
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and also to employees of contractors on public works, contained no provision 
goyerning rates of pay. The recent provision above referred to in tlie naval ap- 
propriation act (39 Stat. 1168, 1192) relates only to persons "engaged upon 
work covered hy contracts with the United States," and provides "that the 
wages of persons employed upon such contracts shall be computed on a basic day 
rate of eight hours work, with overtime rates to be paid for at not less than 
time and one-half for all hours work in excess of eight hours." As this has no 
application to persons employed by the Government, but only to those employed 
upon contracts with the United States, it remains discretionary with the depart- 
ment whether or not to allow, by agreement with the employees, extra pay for 
overtime work in excess of eight hours. In the absence of any stipulation for 
such payment in the terms of the employment of a mechanic or laborer, or in the 
absence of any regulation providing for such payment, I think it is clear that 
Col. Ridgway acted in accordance with the law in refusing to pay for overtime, 
as referred to in the accompanying papers. In view, however, of the prevailing 
practice in the commercial and industrial world of allowing mechanics and labor- 
ers extra pay for overtime in excess of a basic eight hour day, and of the action 
of Congress in requiring adherence to this practice as to persons employed 
on contracts with the United States, it is my view that mechanics and laborers 
employed directly by the Government should be placed upon equal terms of 
employment in this respect. I recommend that instructions be issued to this end. 

Note. — In a subsequent opinion, October 24, 1917 (Ops. J. A. G. 32-211), the 
foregoing opinion was limited as follows : 

" The opinion of this department dated September 6, 1917, referred to in your 
communication applied only to cases where the laborers and mechanics were 
lawfully required to work more than eight hours, that is to say, to cases of 
extraordinary emergency. Unless such an emergency exists, any officer employ- 
ing such persons for njore than eight hours is by the act of August 1, 1892 (27 
Stat. 340), guilty of a misdemeanor." 



PUBLIC PROPERTY : Sale of Stores to Crews of Army Transports. 

The Secretary of War may, by regulation, authorize the procurement and 
sale to members of crews on transports of supplies necessary for their comfort 
and welfare during a voyage, the payment therefor to be deducted from their 
pay when due. 

94-124. 

War Department, J. A. G. O., September 7, 1917. — ^To The Adjutant General. 

1. It is proposed by the Inspector General, the Quartermaster General con- 
curring, that such stores not already provided as are likely to be needed by 
ships' crews be kept for sale on transports, under paragraph 175, Army Trans- 
port Service Regulations, 1914, and that provision be made for sale, on credit, 
after the ship has left port, of reasonable amounts thereof to members of such 
crews, to be deducted from their pay. This action is proposed in view of a recent 
inspection report of the inspector at Hoboken, N. J., in which report are the 
following observations: 

"This ship (United States Army transport Buford) has no slop chest to fur- 
nish supplies to ship's crews, many of whom come aboard ship moneyless and 
devoid of necessary articles for a man's comfort. The quartermaster agent and 
quartermaster have been in the habit of selling articles to members of crew on 
charge memorandum, expecting to collect when man was paid. If man deserted 
the pay was forfeited to the Government, and the agent or quartermaster had to 
pay the amount. I find that oflScers and members of the crew have been obtain- 
ing such articles on charge slips. I believe that under the seaman's act of June 
26, 1884 (23 Stat. 53^, 56), a ship must carry a slop chest; but as none is pro- 
vided, recourse can only be had to subsistence stock on hand for sale. As these 
men rarely have money, they must get them on credit or go without. It malces 
for the men's contentment to be able to get smoking material, etc." 

2. The seaman's act of June 26, 1884 (23 Stat. 53, 56), referred to by the in- 
spector, requires that " every vessel belonging to a citizen of the United States," 

\ under the conditions therein specified, shall be provided with a slop chest con- 
; taining clothing and also a full supply of tobacco and blankets, which " shall 
! be sold, from time to time, to any or every seaman applying therefor, for hia 

87243**— 19 ^10 
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own use." These articles are to be sold to seamen by the master during the 
voyage at a rate not above 10 per cent over the cost to the master, and the cost 
is to be set off against the seaman's wages. (The Edwin, 23 Fed. 255.) This 
statute does not, in my opinion, apply to vessels owned or chartered by the 
Government. It is a penal statute subjecting the owner to a penalty of not 
more than $500 for failure to comply with said requirements. It is manifest 
that a statute with such a penal provision is not applicable to the Government 
as owner. 

3. The members of the crews of Array transports are civilians, and the ques- 
tion is whether, in view of the fact that there is no specific authority of law 
for the sale of quartermaster stores and supplies to them^ such sales may be 
authorized by regulation. There are statutes specifically authorizing the sale 
of subsistence suM)lies to officers and enlisted men of the Army, but Congress 
has apparently recognized the right of the department to provide by regulation 
for the sale of Government property to persons connected with the military 
establishment. Instances of this are the sale of Signal Corps supplies as pro- 
vided by paragraph 1564, Army Regulations, which Congress recognized by the 
act of April 27, 1914 (38 Stat. 351, 353), which provides: 

" Hereafter all moneys arising from the disposition of serviceable Signal 
Corps supplies and equipment, authorized by law and regulations, shall consti- 
tute one fund on the books of the Treasury Departmwit and be available during 
the fiscal year in which their disposition was effected and the year following, 
for the replacement of Signal Corps supplies and equipment." 

Similarly the sale of ordnance supplies is authorized by paragraph 1520, Army 
Regulations (C. A. R. No. 66, Dec. 31, 1917), and recognized by a like provision 
in the act of April 23, 1904 (33 Stat. 259, 276). There is also a similar statu- 
tory provision (act of Mar. 23, 1910, 36 Stat. 243, 257) with reference to the 
disposition of serviceable quartermaster supplies or stores authorized by law 
and regulations. 

4. In view of the Instances mentioned, and there may be others, in which 
Congress has recognized a prevailing practice of the sale of military property 
to persons connected with the military service for their own use, I am of opinion 
that the Secretary of War may, by regulation, authorize the procurement and 
sale to members of crews on transports of supplies necessary for their comfort 
and welfare during a voyage, the payment therefor to be deducted from their 
pay when due. 



CONTRACTS: Effect of Failure of Contractor to Furnisli Boad. 

A contractor for the repair of a steamer did not furnish a bond, as required 
by the act of February 24, 1905 (33 Stat. 811), but deposited a certified check 
In lieu thereof and the check was erroneously returned upon the completion 
of the work, leaving no protection for possible claims of labor and material 
men. As a bond In connection with such contracts is required by statute not only 
for the protection of the Government but also for the benefit of labor and mate- 
rial men, final payment on the contract should be withheld by the Government 
until the contractor furnished a bond as required by the statute in an amount 
deemed sufficient for the protection of possible claims of labor and material 
men. 

76-221. 

War Department, J. A. G. 0., September 8, 1917. — To The Adjutant General. 

1. The remarks of this office are desired on the question of the requirement 
of a bond for the protection of labor and material men in connection with the 
contract dated May 5, 1917, with the Pacific States Rubber Co. for the installa- 
tion of an oil-burning system and for general repairs on the steamer Capt, 
J as. FomancCj the cost amounting, to $4,557. 

2. Upon receipt of the contract In the Quartermaster General's office it was 
found that a certified check for one-half of the cost of the work had been de- 
posited with the contracting officer in lieu of a bond to secure the faithful per- 
formance of the contract. The work was completed June 20, 1917, and the 
steamer returned to duty June 23, 1917. Upon completion of the work the cer- 
tified check was returned to the contractor by the contracting officer. The 
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balance due the contractor for the work has, however, been withheld pending 
the filing of a bond for the protection of labor and material men as required by 
act of Congress approved February 24, 1905 (33 Stat. 811). The contractor 
claims that the filing of a certified check was a compliance with the require- 
ments of the statute for the filing of a bond ; that upon the return of the cer- 
tified check, the bond was released by the Government's own accredited repre- 
sentative; and that the statutory requirement having been complied with, the 
contractor is now entitled to the balance due under its contract The position 
of the Quartermaster GeneraVs office is that the requirement of a bond for 
the protection of labor and material men is mandatory and that the contracts 
is not entitled to the balance due under the contract until it complies with this 
requirement. 

3. In the opinion of this oflace the position of the Quartermaster General's 
office In this matter is correct. The statute specifically provides that whenever 
a formal contract is made for the construction or repair of a public work the 
contractor shall be required before commencing such work to execute the usual 
penal bond, with the additional obligation requiring the contractor to promptly 
make payment to all persons supplying labor and materials in the prosecution 
of the work. The bond so required has a dual purpose: First, to secure the 
due performance of the work, and second, the protection of labor and material 
men. Assuming that, as claimed by the contractor, the certified check was a 
substantial compliance with the statute, it is clear that upon the completion 
of the contract it should not have been returned to the contractor but should 
have been held by the contracting officer for the period of limitation prescribed 
in the act of February 24, 1905, su^O'* to secure the claims of labor and mate- 
rial men. Its return by the contracting officer upon the completion of the work 
appears to have been an error, and can not be regarded as releasing the con- 
tractor from its obligation to comply with the requirements of the statute in 
this regard. It is the opinion of this officer, therefore, that payment of the 
amounts due under this contract should be withheld until a bond is filed in 
such amount as may b^ deemed sufficient to cover any outstanding claims for 
labor and material furnished for this work. Having in view the fact that the 
bond is not now required to secure the due performance of this contract, it is 
the view of this office that the penal sum of tlie same may be in such amount 
as would be deemed sufficient for the protection of the claims of labor apd 
material mem 



PUBLIC PBOPEBTT : Transfer of Surplus Spruce Lumber to Allied Got- 
ernuents. 

The transfer of surplus spruce lumber by this Government to the allied Gov- 
ernments at war with Germany on the basis of reimbursement of the cost of 
the same should not be regarded as a sale within the usual meaning of the 
term, and hence does not come within the provisions of section 1241, Revised 
Statutes. 

Septembeb 10, 1917, 

76-011.1. 

[Memorandum for the Aircraft Production Board.] 

Subject : Sale of supplies, spruce lumber, to allies. 

1. The views of this office are desired on the question of the authority for the 
sale of surplus spruce acquired by the Government under the following circum- 
stances. It appearing that all available spruce in this country was under the 
control of certain middlemen who had contracts therefor with the agents of the 
allied Governments at war with Germany, and it being necessary to acquire 
spruce for use in the construction of airplanes, the said middlemen were called 
together and an arrangement was made with them for the Aircraft Production 
Board to take over all the spruce at reasonable prices agreed upon. The 
arrangement was agreed to by all the middlemen, with several exceptions, and 
orders were placed with those who failed to agree to the arrangement under 
section 120 of the national defense act of June 3, 1916 (39 Stat 166, 213), 
requiring them to furnish their supply of spruce to the Government. Upon this 
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arrangement's being made the agents of the allied Governments canceled their 
contracts. Under this arrangement the United States will have surplus spruce, 
which it is desired to supply to the allied Governments, and the question raised 
is whether there is any authority of law for such sale to them. 

2. The only authority of law for the sale of military stores, with the excep- 
tion of special sales authorized to olfficers, enlisted men, etc., is section 1241, 
Revised Statutes, which authorizes the President to ** cause to be sold any mili- 
tary stores which upon proper inspection or survey appear to be damaged or 
unsuitahle for the public service," etc. It was held by this oflSce in several opin- 
ions that the word " unsuitable " as used in this statute refers to some unfitness 
for use other than that caused by being damaged, such as adaptability for use, 
and that " military stores can not properly be deemed unsuitable for the sole 
reason that they are in excess of the quantity required for use'* (Dig. Ops. J. 
A. G. 1912, p. 958.) The Comptroller, however (7 Comp. Dec. 260), took a 
broader view of the statute, considering the word "unsuitable" in the sense 
of "Inexpedient," and said: 

"An article may be suitable so far as adaptability is concerned, and not suit- 
able because it is not expedient to transport It to a place where it might be 
used. In the present case, if it would cost more to transport horses, mules, or 
other things to places where they might be needed and used than it would cost 
to procure them at the latter place, I think it may fairly be held that the prop- 
erty is not suitable. It may well occur that the War Department may at some 
particular time, like the close of the war, be in the possession of perishable 
property largely in excess of present needs, which it would be neither wise nor 
economical to retain. In such a case it would be a narrow construction to hold 
that such articles were suitable and could not be sold. It is impossible to 
formulate any arbitrary rule applicable to the case, but the circumstances of 
each case must be considered in determining the suitableness of an article for 
the military service." 

He held, therefore, that certain horses, mules, wagons, and other Army ma- 
terial in excess of the needs in Porto Rico, and hardly worth reshipping to the 
United States, could be sold under this statute. 

3. If the proposed disposition of the surplus spruce be regarded as a sale 
within the usual meaning of that term, I could find no authority in section 
1241, Revised Statutes, for its sale, for the reason that the statute would not 
authorize the acquisition of more property than the needs of the service require 
with the purpose of disposing of the excess under authority of this statute. 
However, it is the view of this ofllce that the proposed disposition of the surplus 
spruce should not be regarded as a sale of the property, but rather as the appli- 
cation of the property to the purposes of the national defense act, supra, for 
which it was acquired. In an opinion of this ofiice, dated June 9, 1917, with 
regard to the exercise of the power conferred by section 120 of the national 
defense act, for the purpose of securing a necessary supply of acetone, an essen- 
tial ingredient to the manufacture of cordite, an explosive at present used in 
enormous quantities by the British Army, it was held that in' view of the fact 
that the British Army is cooperating with our own in operating against a com- 
mon enemy, the exercise of the power would be in line with the purposes for 
which it was conferred. In that opinion it was said : 

" I know that there may be those who are inclined to set up against tlie 
necessary action of the Commander in Chief in such a case as this the stat- 
utes designed to secure a proper accountability for public property, and 
may upon that ground object to the course here proposed. But such objections, 
I think, are answerable. First, these statutes are administrative in character 
and are designed to regulate the relation between the Executive and Congress, 
and in no sense to protect private rights. They are designed to prevent the 
disposition of property of the United States without the requisite legislative 
consent. If the President has the right to take the property under authority 
of the above section, the person from whom it is taken can find no basis of 
constitutional right in the subsequent disposition made of the property by the 
Government. Secondly, in my judgment, the statutes designed to prevent 
executive disposition of property have no application. Here the Executive, I 
think, does not transfer the title of this property to the British Government. 
Such a hard and fast conception does not fit the facts. The property is the 
kind that is consumed in the use and is procured for no other purpose. Tlie 
Commander in Chief authorizes its use and consumption by another who, in 
private law, might be termed a partner or an agent or one having an identity 
of interest. Its use is always within tlie control of our Commander In Chief, 
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and when used against the enemy by the British Army it is no less used by us 
and for us. Such a relation does not accord with that transfer of title or 
that independent and unauthorized use by another which the statute inhibits. 

" Nor can it be said that mere reimbursement by the British Government 
militates against the view here entertained. I think the power of the Com- 
mander in Chief goes so far as to justify him in furnishing such necessary 
munitions of war without demanding money consideration therefor, but leaving 
such matter to subsequent settlement by the two Governments. Doubtless 
where allied armies are operating together in the same field there must of 
necessity be an interchange of supplies other than on the strict legal basis of 
bargain and sale, so it will be in the case of our Army in the European field. 
After all, it is a mere matter of accountability, and the mere present receipt 
of money is a method of common accounting which does not in and of itself 
serve to make the transaction other than what it otherwise is in fact." (Ops. 
J. A. G. 99-301.) 

I think the above language, quoted from the opinion of June 9, 1917, applies 
to the matter in reference, and that the disposition of the surplus spruce on the 
basis of reimburseme^it by the allied Governments of the cost of the same 
would not be a sale within the statutes prohibiting the disposition of public 
property without authority of law. 



APPROPEIATIONS : Damage to Eailroad Equipment on Government 
Tracks at Cantonments, etc. 

The appropriation " Transportation of the Army and its supplies " (40 Stat. 
40, 53) is available for expenses of repairing railroad equipment damaged on 
Government tracks at Army cantonments and other military stations while in the 
possession of and operated by the Government. 

5-247. 

War Department, J. A. G. O., September 11, 1917. — To The Adjutant General. 

1. The opinion of this office is requested whether the appropriation " Tran»» 
portation of the Army and its supplies " is available for expenses of repairing 
railroad equipment damaged on Government tracks at Army cantonments and 
other military stations while in the possession of and operated by the 
Government. 

2. The practice among railroads and between railroads and commercial* con- 
cerns owning railroad trackage upon which they receive and operate cars belong- 
ing to other companies is to make the operating company responsible for all 
damage to such equipment caused by its employees. The company responsible 
for the damage to a car, if it does not make the repairs, is required upon delivery 
of the car to its connecting line to furnish to the latter line a "defect card" 
covering the damages, which are usually determined by a joint inspector, and 
this defect card serves as a basis for billing the responsible company fo|^ the 
amount of the damages after the repairs have been made. It is proposed that 
the same practice be put into operation as respects the railroad equipment re- 
ceived by the Government on its tracks, and in case a car is damaged on such 
tracks a joint inspector, paid partially by the Government, will give a defect 
card covering the damages upon the return of the car to the connecting railroad. 

3. I see no legal objection to the adoption of the proposed plan. -Railroad 
equipment belonging to corporations and used or operated by the Government 
on its tracks may or should be regarded as used under an implied contract that 
it will be returned in as good condition as when received, ordinary wear and 
tear excepted, in accordance with established usage in railroad operations ; and 
as accidental damages resulting from such operation are an incident of the 
transportation of the Army and its supplies, I am of opinion that the cost of 
repairing such damages Is properly payable from the appropriation "Trans- 
portation of the Army and its supplies" (40 Stat. 40, 53). It is to be under- 
stoodr of course, that the Government will not be liable for damages caused to 
equipment while being operated by the railroad company employees, even though 
the damage occurs on Government tracks. 
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ACCOUNTS: ExaminatioA ani Settlement of Aeeonnts in France. 

The examination and settlement of money and property accounts in France 

are lawful. 

Septembeb 14, 1917. 

78^38a 

[Memorandum for the Chief of the War College Dlyision, General Staff.] 

Subject. Examination and settlement of accounts for money and property in 
France. 

1. It is proposed to issue instructions to the chiefs of the supply departments, 
War Department, and to Gen. Pershing in France, putting into effect plans for 
the examination and settlement of money and property accounts in France, and 
the opinion of this office is requested concerning the legality of the proposed 
plan. The subject divides itself into two parts, the examination and settle- 
ment of mone}/ accounts and the examination and settlement of property 
accounts, 

2. As to money accounts: There is pending in Congress legislation (sec. 12 
of the bill, H. R. 5901) which has been enacted by the House and is pending 
in the Senate for the settlement on the part of the Treasury Department of 
all money accounts in France. [This bill became a law Sept. 24, 1917. (40 Stat. 
288, 293.)] The section authorizes an assistant auditor and an assistant comp- 
troller to be stationed in France with full authority to represent and act for 
the Auditor for the War Department and the Comptroller of the Treasury, 
respectively. This pending legislation, however, contains no reference to an 
administrative examination of the accounts, which under existing law (the 
Dockery Act, 28 Stat. 162, 209) Is required to be done at the seat of Government 
Section 12 of the Dockery Act requires that accounts shall be sent to the heads 
of the departments at Washington, monthly or quarterly, as the case may be, 
to be there examined administratively and forwarded to the Comptroller. The 
pending legislation in question, which I understand was drafted by the Comp- 
tr(jller of the Treasury, necessarily suspends by implication, because incon- 
sistent therewith, such requirement of the Dockery Act, so far as concerns 
money accounts in France. Such provision^ however, is not inconsistent with 
the requirement of the law that an administrative examination of accounts 
shall be made. I think it necessarily implies authority to make such ad- 
ministrative examination of money accounts in France instead of at the War 
Department as may be determined by regulations issued by the Secretary of 
War' to be necessary in accordance with the provisions of section 22 of the 
Dockery Act. If, therefore, the pending legislation referred to is enacted into 
law I think there will be no legal difficulty in carrying out the proposed plans 
as to the settlement of money accounts in France. 

3. As to the settlement of property accounts in France, my view is that this 
may be done under existing laws. The act of August 29, 1916 (39 Stat. 619, 035), 
provides : 

" fthat hereafter the accounting for Army supplies or prc^erty and the fixing 
of responsibility therefor shall be according to such regulations as may be 
prescribed by the Secretary of War." 

This act confers a broad general power upon the Secretary of War to provide 
by regulations for the accounting and the fixing of responsibility for all Army 
supplies .or property, and in the exercise of this power he may undoubtedly 
prescribe or adopt regulations for determining in France the accounting and 
responsibility for property. This and the issuance of certificates to the auditor 
in cases where officers are to be charged for the loss of property constitutes 
the settling of property accounts. In my opinion, the requirements of the act 
of March 29, 1894 (28 Stat. 47), providing for the issuance of certificates by 
the chiefs of the respective supply departments to the Treasury Department in 
cases where officers are to be charged for the loss of property will not stand 
in the way of settling property accounts in France. That act provides that 
instead of forwarding to the accounting officers of the Treasury ]*)epartment 
returns of public property intrusted to them the heads of the respective supply 
departments named therein will certify to the proper accounting officer of the 
Treasury Department for debiting on the proper account any charge against 
any officer or agent arising from any loss of public property by his fault. The 
act further specifies in general what the certificate shall set forth. A cer- 
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tificate, as contemplated by this act, will have to be furnished, but, as I view 
it, the duty of issuing the certificates imposed upon the heads of the respective 
supply departments becomes essentially ministerial, since the fixing of respon- 
sibility is to be done under regulations prescribed by the Secretary of War in 
pursuance of the act of August 29, 1916, and I see no reason why such cer- 
tificates may not be issued by representatives in France to the respective heads 
of supply departments under Instructions from the latter. 



CONTBACTS: CompDlsory Orders. 

Under section 120 of the national defense act (39 Stat 166, 213) the mere plac- 
ing of an order for the supplies or materials required is suflacient without the 
execution of a formal contract therefor. No advertising for bids in any form 
whatever or filing of bids is uecessary. Revised Statutes, section 3744, and 
Army Regulations 5C3, do not apply to such contracts. 

76-340. 

War Department, J. A. G. 0., September 15, 1917. — ^To the Chief of Ordnance. 

1. The opinion of this office is desired on the question whether, as to con- 
tracts entered into under authority of section 120 of the national defense act 
of June 3, 1916 (39 Stat. 166, 213), the law requires that there be filed with the 
copy of the contract transmitted to the returns office of the Interior Depart- 
ment the originals of all bids, offers and proposals that were made by persons 
desiring to secure the contract. The Chief of Ordnance states that under an 
order of the Secretary of War dated April 12, 1917, issued in accordance with 
the authority contained in said section 120 of the national defense act, the 
equipment division of his office is placing a large proportion of its orders with- 
out formal advertisement for bids and has not been transmitting to the re- 
turns office with the contracts one original of all the bids, offers or proposals 
made by persons desiring to secure the contracts as provided by paragraph 
563 of the Army Regulations upon the assumption that the said paragraph is 
applicable only to cases where advertisements for bids are sent out or pub- 
lished, but that he is not entirely clear on this point and desires an opinion 
from this office as to the correctness of the view that has been talten. 

2. That portion of said section 120 of the national defense act which is 
pertinent to the subject under consideration provides, as follows : 

" The President, in time of war or when war is imminent, is empowered, 
through the head of any department of the Government, in addition to the 
present authorized methods of purchase or procurement, to place an order 
with any individual, firm, association, company, corporation, or organized 
manufacturing industry for such product or material as may be required, and 
which is of the nature and liind usually produced or capable of being produced 
by such individual, firm, company, association, corporation, or organized manu- 
facturing industry." 

3. Paragraph 563, Army Regulations, which prescribes the method to be 
pursued in transmitting copies of War Department contracts to the returns 
office and describes and enumerates the papers to be attached to and forwarded 
with said contracts, is based upon section 3744 of the Revised Statutes, which 
provides : 

" It shall be the duty of the Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior, to cause and require every contract 
made by them severally on behalf of the Government, or by their officers under 
them appointed to mal^e such contracts, to be reduced to writing, and signed 
by the contracting parties with their names at the end thereof; a copy of 
which shall be filed by the officer mailing and signing the contract in the 
returns office of the Department of the Interior, as soon after the contract is 
made as possible, and within thirty days, together with all bids, offers, and 
proposals to him made by persons to obtain the same, and with a copy of any 
advertisement he may have published inviting bids, offers, or proposals for the 
same. All the copies and papers in relation to each contract shall be attached 
together by a ribbon and seal, and marked by numbers in regular order, ac- 
cording to the number of papers composing the whole return." 

4. The requirements of the above section of tlie Revised Statutes are a 
part of the general method or system prescribed by Congress for the procure- 
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ment of supplies and materials for the use of the Government which requires 
that they be procured after advertisement and by award to the lowest re- 
sponsible bidders. Section 120 of the national defense act prescribes another 
method and specifies that it is " in addition to the present authorized methods/' 
Under this section the mere placing of an order for the supplies or materials 
required is sufficient without the execution of a formal contract therefor. No 
advertising for bids in any form whatever or filing of bids is necessary. It is 
clearly the purpose of Congress under this section to suspend during the time 
of war or the imminence thereof the existing general Government system for 
the procurement of supplies and materials in so far as such suspension may 
be considered necessary by the heads of the departments of the Government 
for the expeditious and efllcient conduct of Government business. I do not 
think, therefore, that the provisions of section 3744 of the Revised Statutes 
and paragraph 563 of the Army Regulations which prescribes the manner of 
compliance with the requirements of the said section can properly be held to 
extend to such bids or offers as may be received by the War Department in 
connection with placing orders or entering into contracts under section 120 
of the national defense act and to require them to be filed In the returns office 
of the Interior Department. 



ABMT: Organization. 

There Is but one Army of the United States, and every organization, bureau, 
officer, and man in the military service is a part of it. Transfers of enlisted 
personnel from one force to another, in the sense of absolute incorporation 
in the force to which transferred, is permissible under the law. 

6-200. 

War Department, J. A. G. O., September 17, 1917. — ^To The Adjutant General : 

1. You ask my opinion, in effect, upon the following questions : 

(a) Whether members of the Enlisted Reserve Corps, in this case the signal 
section, can be transferred to the Regular Army. 

(&) Is there a distinction between transferring them to the Regular Army 
and assigning them to duty therewith? 

In your submission you show the great desirability, from the administrative 
and military viewpoint, of establishing the rule, if such can be established under 
law, that members of the Enlisted Reserve Corps may be transferred to the 
other forces composing the Army of the United States, in such a sense, and 
thereby to be distinguished from mere assignment, as to become a part of and 
incorporated into such forces. 

And in a separate submission by the Chief of the Militia Bureau my opinion 
has been asked (c) whether authority of law exists for the transfer of 
enlisted men of the Regular Army to organizations of the National Guard 
(Tirafted into Federal service, and vice versa. And in still another submission 
you have asked my opinion (d) whether or not there is authority of law for 
the transfer of enlisted men not members of training cadres from the National 
Army to the Regular Army, the word " transfer " presumably being used in 
all cases in the sense above indicated. In view of the several submissions, 
It is incumbent upon me to consider the question of transfer of enlisted men 
in its application to all the forces, and, besides, it will be necessary, in order 
to dispose of the question before me, to give consideration to the general 
relations which those several forces bear to one another. 

2. The Army, as at present authorized, consists of (1) the Regular Army, 
(2) the National Guard and National Guard Reserves drafted into the Federal 
service, (3) the First Additional Force, commonly known and hereafter re- 
ferred to as the National Army, (4) the Second Additional Force provided for, 
which might well be designated as the Second National Army, (5) the recruit 
training units in addition to and for each of the above forces, (6) ammunition 
batteries, battalions, and artillery parks, (7) what may be familiarly known 
as the Roosevelt Division, which, in view of the Executive attitude, may be 
omitted from further consideration, (8) special and technical troops, and (9) 
still some other forces which will be reserved for special consideration. It 
may be well to observe that the first three components are those which in 
fact absorb most of our attention In an administrative way, but in the eyes 
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of the law and for present purposes the other components enumerated are 
upon the same lega:i plane with them. Their relation, one to another, whether 
they are independent and different elements directed to a common purpose, 
or more or less homogeneous components of a common whole, is Involved not 
only in the special questions, but is already of large general administrative 
import and may reasonably be expected to become immeasurably more so with 
the progress of the war. Administrative convenience and military efficiency 
will be served, or inconvenience and inefficiency suffered, by the view taken 
of that relation. 

3. It must be admitted in the beginning that the National Army act (40 Stat. 
76) itself, by its form and structure, gives a suggestion of the absolute inde- 
pendence of each of these several components. And it must also be admitted 
that the existing administrative conception of these several forces is one of in- 
dependence, at least to such a degree as would probably suggest a negation upon 
such transfers. In my opinion, however, such an absolute Independence Is not 
required to be maintained by the law, and can be maintained only with injury 
to the service. 

This is no time for small or timid things. Success in the realm of force is 
prejudiced by philosophic distinctions and legal niceties. As legal adviser of the 
Army and as an officer thereof I discard, as the law permits me and military 
efficiency requires me to discard, the theory of separate and independent forcea 
Such a theory can be adhered to only with injury to fighting efficiency. Mili- 
tary elements, besides the bravery and skill of officers and men, are necessary 
to victory. Scientific organization and efficient administration of an army are 
indispensables. Battles can hardly be won with forces which are regarded as 
heterogeneous, but only so because of customary conception or legal formulary. 
Administration should proceed boldly along broad lines to sustain our fighting 
forces with unity of organization and unity of administration, as well as of 
purpose, if we are to succeed against an enemy who has demonstrated his 
thoroughness in that field. 

4. This department must see the Army of the United State® as a whole. By 
the declaration of war, the President Is directed to employ the entire naval and 
military forces of the United States and all the resources of this Government to 
carry on the war. There is, speaking In the fundaments of law and fact, but 
one army in this country, the Army of the United States. It consists, It Is 
true, of a half score of components. It consists of all those components speci- 
fied and enumerated in section 1 of the national defense act of Jime 3, 1916, 
and, in addition, all those other components enumerated in the National Army 
act of May 18, 1917 (40 Stat. 76), the organic acts providing the Army of the 
United States with which we are to fight this war. There Is no one element of 
this Army that is more truly of the Army, either in law or fact, than another. 
All elements are a necessary part of the Army, and all are objects of highest 
concern. Staff administration is no less important than line training. The 
Army is a special empire in which the bureaus of this department (see sec. 2, 
national defense act, June 3, 1916, 39 Stat. 166), the man on the fighting line, 
the line, the staff, tactical organization, and the agencies that supply them, are 
all essential constituents. All the components then enumerated In the two acts 
above mentioned and all the various subdivisions of those components constitute 
the Army of the United States under the single command of the constitutional 
Commander in Chief and all existing for a single purpose. 

The fact that some of the forces constituting tJie Army are raised in one way 
and some in another concerns only the method of establishing the military rela- 
tion without affecting the obligation of the individual as a soldier or the rela- 
tion of the force to the Army Itself or its subjection to the constitutional pow- 
ers of the Commander In Chief. They are all one Army. 

5. Of course, the power of the Commander In Chief over the Army is not abso- 
lute, but has to be considered in connection with the power of Congress to raise 
and support armies and to make rules and regulations for the government 
thereof. The legislative and executive power over the Army can not be said to 
be confined each to a well defined and distinctive domain. In their operations 
upon some military subjects the two powers may, in a sense, be said to be 
supplementary. The two must be construed together and neither given such a 
broad Interpretation as to limit the efficient operation of the other. Doubtless 
the constitutional power of the Commander in Chief finds some limitation in the 
legislative power to raise and govern, and In the same way the latter power 
does not exist absolutely unrestrained by the former. However, In the very 
nature of the case, and Inasmuch as the President is the Commander In Chief 
and is charged with waging to a successful conclusion the war which Congress 
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declares, the rule of construction leans in matters military in time of war to 
sustaining the executive as against the legislative power. No limitation will be 
placed upon the power of the Commander in Chief by mere implications of 
statute. The power of command, in a proper sense, Congress can not affect at 
all, although the scope of that power necessarily finds limitation in the legisla- 
tive power of organization and government. Powers of the Commander in Chief 
nuist be liberally construed and so should be the powers conferred upon him 
by Congress in matters affecting the organization and administration of the 
Army. It is vital that the executive power over matters military in time of 
war should be exercised liberally and with assuiance. A due regard for these 
general principles is necessary to a solution of the present question and a 
multitude of others concerning military administration in time of war. 

6. The transfer of the enlisted personnel from one component force to another 
of the Army involves the authority of the constitutional power of the Com- 
uiauder in Chief. Assuming that such transfers also inherently involve the leg- 
islative power of organization or government, they are, nevertheless, permissible 
unless clearly prohibited by statute. This, in my judgment, the statute does not 
do. I have already said that the sense of independence and distinction of these 
several forces flows rather from the structure than from the substance of the 
National Army act. That sense of distinctiveness is, as I see it, largely bom 
of the fact that the statute entered upon a serial enumeration of the seven 
forces provided for herein. It is not intrinsic or inherent. It may not be 
within the power of the President so to amalgamate the components as alto- 
gether to destroy all identity, but I do say that the component forces are not 
so distinct as to preclude the taking of enlisted elements of one force and incor- 
ix)rating them into another. The power of the Commander in Chief is not so 
restrained by the language of the law, by the Intrinsic character of the several 
forces, or by the inherent character of the obligations of the enlisted personnel 
of the several forces. 

Not only is there nothing In the language of the act establishing the forces, 
but there is nothing inhering in the obligation of the member of any one force 
that is not to be found in the other, with certain minor unsubstantial excep- 
tions. The mere method whereby a man enters the service has no effect upon 
the obligations which inhere in his status after admission. The obligations 
of a man volunteering for service in the Regular Army differs in no sense from 
those of a man drafted in the Regular Army. The obligations of a man drafted 
in the Regular Army are the same as those of one drafted into organizations 
originally composed of members of the National Guard. The obligations of a 
man volunteering or drafted into either the Regular Army or National Guard 
differ in no respect from the obligations of a man drafted in the National 
Army or Second National Army or any other force authorized by the act. The 
obligations are the same in all cases. All equally are soldiers in the Army of 
the United States. All persons drafted into the service of the United States 
are subject to the laws and regulations governing the Regular Army so far 
as such laws and regulations are applicable. ( Sec. 2, National Army act, 40 Stat. 
76, 77.) All the additional forces herein provided for shall be in all respects on 
the same footing as to pay, allowances, and pensions as the Regular Army (sec. 
10, National Army act), and all are equally subject to military law. Formerly it 
was otherwise. Formerly a distinction was established by law in the matter 
of the maintenance of discipline and the administration of military justice 
between the Regular Army and all other forces, and an officer of the Regular 
Army, for instance, was forbidden to sit upon the trial of a member of any 
other force. (Art. 77, Articles of War, 1874.) Under that article an enlisted 
man of a force other than the Regular Army had the absolute and un waivable 
right not to be tried by officers of the Regular Army Inasmuch as it was thought 
that they were likely to maintain views of discipline which could be applied 
to the unprofessional soldier only with Injustice to him. The whole tendency 
of modern legislation, however, has been away from such a distinction, and it 
has now been abolished. To be sure, certain distinctions In the official per- 
sonnel are yet prcKserved; but they are diiftlnctlons not of obligation, but 
simply of rank and prerogative. (See A. W. 118.) 

Since the rights, duties, and obligations of the men of all forces are sub- 
stantially, if not absolutely, the same, it follows the men may be transferred 
from one force to another without the infringement of any legal right or 
principle unless such transfer be inhibited by the statute, and I find no such 
inhibition. 
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7. I am aware that there are expressions of this office that look contrariwise^ 
I do not say that an opposite view to that here taken does not find reasonable 
support in the statute. In view of the fundamental power of the President, 
the substantial legal honw^eneity of the several forces, the military efficiency, 
and the simplicity of administration that must result from a proper regard 
for that homog^ieity I can not permit such language as is found in the 
statute to lead me to a different ccmclusion from that here expressed. Indeed, 
tho chief argument to the contrary is based upon the inference that flows from 
the expression of the statute in section 2 of the National Army act, where, 
after it has provided that certain forces enumerated may be raised and main- 
tained, either by voluntary enlistment or draft, and that the other forces are 
to be raised by selective draft exclusively, it is provided — 

" This provision shall not prevent the transfer to any force of training cadres 
from other forces." 

I do not regard this expression of statute as a limitation, but rather as a 
grant. According to my View transfer of individuals has always been permitted 
and is still permissible, but transfer of entire organizations from one force to 
another is not. The purpose of this provision, therefore, was not to limit the 
excessive power of* transferring individuals from force to force, but rather 
to permit the transfer of bodies, large numbers of individuals. It has also 
been said that the view here taken is opposed by the inferences that flow from 
the first proviso to section 7, which is as follows : 

" That all persons enlisted or drafted under any of the provisions of this 
act shall, as far as practicable, be grouped into units by States and the political 
subdivisions of the same." 

And the concluding sentence of section 2: 

"Organizations of the forces herein provided for, except the Regular Army 
and the divisions authorized in the seventh paragraph of section 1 [the Roose- 
velt division], shall, as far as the interests of the service pprmit, be composed 
of men who con>e, and of officers who are appointed from, the same State or 
locality." 

But these provisions of the statute are not inhibitory; they are but legis- 
lative directions which by their express terms are to be complied with by 
the President only in so far as compliance is consistent with military interests. 

8. There are two other forces to which I have not hereinbefore given con- 
sideration. I refer to the Regular Army Reserve and the Enlisted Reserve 
Corps. (See sees. 30 and 55 of the national defense act of June 3, 1916) : By 
the National Army act the terms of service of all drafted men and all enlist- 
ments, including those in the Regular Army Reserve, ':^hich were in force on 
the date of the approval of this act and which would terminate during the 
emergency are for the period of the emergency. By section 31 the President 
is authorized not only to assign members of the Reserve as reserves to par- 
ticular organizations if the Regular Army, but he is also authorized to organize 
them into units or detachments of any arm, corps, or department in such 
manner as he may prescribe. And by sections 31 and 32 of the national defense 
act he may mobilize the reserve in time of war in such manner as he may 
determine, and may thereafter retain it, or any part thereof, In active service 
for such period as he may determine the conditions demand. When In the active 
sei*vice they are on a footing in all respects with other troops, both as regards 
rights and obligations. In my judgment this authority is sufficient to enable 
the President to cause members of the Regular Army Reserve to be transferred 
to and incorporated in any of the other forces now authorized. 

There is considerably more doubt about the Enlisted Resei've Corps. I know 
It has been thought that that corps could not be made to integrate with other 
forces, but a different view, I think, is maintainable upon proper grounds. 
In addition to the fundamental reasons which I have hereinbefore mentioned 
as going to support such a view the statute itself leaves room for its main- 
tenance. The Enlisted Reserve Corps is " for military service with " the several 
staff departments enumerated. (Sec. 55, national defense act.) The men are 
enlisted under rules to be prescribed by the President. They may not only be 
assigned as reserves to particular organizations of the Regular Army, but 
they may be organized "into units or detachments of any arm, corps, or de- 
partment in such manner as the President may prescribe." In time of war 
they may be ordered to active service with the Regular Army or may be mus- 
tered into service of the United States as volunteers. I think it must also be 
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that they may be required to respond to call for active service in any capacity. 
From the time they are required so to respond they are subject to the laws and 
regulations fo/ the government of the Army. This corps, in my judgment, is 
not to be distinguished from the other in respect of the present questions. 

It may be found that the statutes attach some peculiar rights to the status 
of a man who has enlisted or been drafted into the Regular Army or has been 
admitted to j^ome other force by reason of his status therein, but any such 
rights as may exist do not inhere in or affect the obligation; they will be 
personal and follow the man and can not serve as inhibitions upon a general 
military use of him. 

9. I have discussed the enlisted personnel and have found nothing in their 
obligations and nothing in their status to militate against the view here 
adopted. Addressing myself to the official personnel I come to a similar con- 
clusion, except as to (1) the officer of the Regular Army and (2) the officer 
of the Officers* Reserve Corps. All other officers, whether they have been com- 
missioned in the so-called National Guard component or in the first additional 
force, which we call the National Army, or shall be commissioned in the second 
additional force of 500,000 men when drafted, or In any one of the other 
enumerated forces, have in all respects similar status aifd obligations. The 
officer of the Regular Army differs from the officers of the other forces in that 
his status is permanent, and there are many distinguishing characteristics 
based upon that distinctive feature. Officers of the Regular Army constitute 
the only personnel in the Army of the United States that is permanent; all 
else is temporary. The statute clearly recognizes this distinction. Regular 
officers may not be transferred to the other forces, but they may be appointed 
thereto in the manner prescribed by statute and not otherwise. Officers of 
the other forces can not become officers of the Regular Army, except by original 
appointment, as the statute prescribes. There can be no such thing as trans- 
fers of Regular officers to the other forces or of officers of the other forces to 
the Regular Army. So, too, the officer of the Reserve Corps is to be dis- 
tinguished from officers of the other forces in that he has a fixed, limited tenure 
of office and a specified use. These incidents preclude homogeneity with the 
other forces. But the great majority of officers will, of course, belong to the 
forces other than the Regular Army and the Officers' Reserve Corps, and 
these officers are in all respects on the same plane and their homology should 
be recognized. 

There are in the eyes of the law but three kinds of commissioned officers: 
Those of (1) Regular Army; (2) all forces, other than the Regular Army, 
enumerated in the selective service law; (3) Officers' Reserve Corps. I see no 
reason why the administration should not conform. 

10. In the light of what I have said, my response to the specific question 
must be that transfers of enlisted personnel from one force to another, in the 
sense of absolute incorporation in the force to which transferred, is permissible 
under the law; and, giving the reasoning the wider application it deserves, it 
seems to me to require the department to abolish many of the distinctions 
which it conceives to exist between and among such forces. I may be per- 
mitted to say here, with all deference, that I tliiulj the Secretary of War and 
the Chief of Staff might well review the department ruling recently made 
in respect of the appointment of staff officers in the National Arjay for duty 
other than with organizations of that Army, a ruling requiring accentuating 
distinctions, which in my judgment have no basis in law or fact. There is 
but one Army of the United States, and every organization, bureau, officer, 
and man in the military service is a part of it. 



ALIENS: Eaforcement of Belgian Conscription Law In the United States. 

Under the act of May 7, 1917 (40 Stat. 39), amending section 10 of the 
Federal Penal Code, the procuring of enlistments in the United States for 
foreign armies is permitted to those countries at war with a country with 
which the United States is at war, provided such enlistments are obtained 
under regulations prescribed by the Secretary of War. This statute can not, 
consistently with the principle of State sovereignty, be construed to permit 
any procedure by a foreign government in this country beyond steps to procure 
voluntary enlistments. 
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34-007. 

War Department, J. A. G. O., September 18, 1917. — To The Adjutant General. 

1. The accompanying letter and Its Inclosures from the Belgian minister at 
this capital, transmitted by the Secretary of State, are in regard to the execu- 
tion of the decree of the Belgian Government requiring those Belgians residing 
in the United States born after June 30, 1876, and before January 1, 1899, to 
register at the Belgian Legation or at Belgian consulates in the United States, 
in order to be called to tlie coloi-s, unless they enlist In the American Army 
before October 15. The Secretary of State inquires whether there are any 
objections to the procedure outlined in the minister's note, and if not, that he 
be furnished for the use of the Belgian legation any authorization which may 
be necessary to carry out this procedure in the United States. 

2. Under the act of May 7, 1917 (40 Stat. 39), an^ending section 10 of the 
Federal Penal Code (35 Stat. 1088, 1089), the procuring of enlistments in the 
United States for foreign arnries is permitted to tbose countries at war with a 
country with which the United States is at war, provided such enlistments are 
obtained under regulations prescribed by the Secretary of War. 

Such regulations are contained in section II, General Orders, No. 68, War De- 
partment, 1917. Such enlistments, however, must, under existing law, be en- 
tirely voluntary. 

3. The Belgian minister's instructions from his Government include the 
following proposed procedure: (1) Measures of publicity, notices in news- 
papers, to inform all those concerned of their obligations; (2) sending of 
forms to those who will ask for them, such forms to be filled in, giving name, 
address, etc.; (3) medical examination of those who return their forms to the 
legation or consulate; (4) sending over to Europe all those who will be de- 
clared fit for service, 

4. Of those required to register, married men born before July 1, 1886, are 
exempted from military duty ; and of the married men subject to military duty, 
those born before January 1, 1895, and single men born before July 1, 1885, 
may be exempted because of being employed in establishments making products 
especially for the armies or in enterprises of general utility. 

5. Under the proposed procedure all persons required to register who are not 
entitled to exemption are required to present themselves at the Belgian lega- 
tion or at a Belgian consulate before October 15, 1917, for medical examination. 
Those found fit for service are to be reported to the permanent recruiting com- 
mission at Folkstone, England, and are to be furnished transportation and 
required to report to the said commission. It is provided, however, in the in- 
structions that the Belgian minister or a competent consul may grant to the 
interested party a short delay to allow him to regulate his affairs. The pro- 
cedure contemplated is in execution of the law of Belgium providing the method 
of obtaining compulsory military service of the subjects of that country, and 
those who fail to comply with the requirements are subject to the penalty pro- 
vided by the law of their country. I assume, of course, that no procedure is 
anticipated in the way of an attempt actually to compel obedience in this 
country to the Belgian Government's instructions, nevertheless what is con- 
templated is but the first prescribed step in the execution of a foreign law in 
this country designed to preserve compulsory military service. 

6. The proposed procedure as shown by the papers goes beyond the scope of 
the statute above referred to permitting the voluntary enlistments of aliens 
in this country, and would be a virtual exercise of foreign sovereignty in this 
country: It may be that no actual coercive measures in this country are con- 
templated by the Belgian Government, still, as just said, the proposed procedure 
would lay a foundation in this country, in cases of the failure of Belgian sub- 
jects here to comply with the instructions of their Government, for future 
penal action against them if they should return to Belgium. In my opinion the 
statute can not, consistently with the principles of state sovereignty, be con- 
strued to permit any procedure by a foreign government in this country beyond 
steps to procure voluntary enlistments. For these reasons I do not think the 
Secretary of War under existing law can properly consent to it. 
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BANK: Inclasion of Serrice in District of Colambia Militia as Serriee in 
Determining Belatiye Rank. 

Service as a commissioned officer of the National Guard of the District of 
Columbia, not rendered to the United States under a call or draft for Federal 
service, can not be included as service for the determination of relative rank. 

82-211. 

War Department, J. A, G. O., September 18, 1917.— -To The Adjutant General. 

1. The judge advocate, Thirty-fourth Division, Camp Cody, Deming, N. Mex., 
September 9, 1917, submits the question whether service as a commissioned 
officer in the National Guard of the District of Columbia, is to be considered as 
service " either in the Regular Army or, since April 19, 1861, in the Volunteer 
Forces " within the language of paragraph 11, Army Regulations. He says : 

" Brig. Gen. Geo. H. Harries, Fifty-ninth Depot Brigade, was a commissioned 
officer in the National Guard of the District of Columbia for a period of more 
than 23 years. He is of the opinion that, having been commissioned directly 
by the President, he was in the service of the United States, and that this 
entire period of service, irrespective of his service in the Spanish- American War 
or during the time the National Guard was on the border, should be considered 
in determining his relative rank." 

2. In the opinion of this office the question submitted should be answered in 
the negative. The Army Regulation is based on section 1219, Revised Statutes, 
which provides as follows : 

" In fixing relative rank between officers of the same grade and date of 
appointment and commission, the time which each may have actually served as 
a commissioned officer of the United States, whether continuously or at different 
periods, shall be taken into account. And in computing such time, no distinction 
shall be made between service as a commissioned officer in the Regular Army 
and service since the 19th day of April, 1861, in the Volunteer Forces, whether 
under appointment or commission from the President or from the governor of 
a State." 

The statute and the regulation contemplate actual service as a commissioned 
officer either in the Regular Army or in other forces when brought into the 
service of the United States. The law establishing the National Guard of the 
District of Columbia assimilates it to the National Guard or militia of the 
several States; and requires active Federal service only when it is called as 
such into the service of the United States or its individuals are drafted into the 
service of the United States. I am clearly of the opinion that neither the 
statute nor the regulation can be properly held to include as service for the 
determination of relative rank service as a commissioned officer of the National 
Guard of the District of Columbia, not rendered to the United States under a 
call or draft for Federal service. 



TB3RIT0BIES: Anthorities of Alaska Boad Commission to Delegrate its 
Functions. 

The authority of the Board of Road Commissioners for Alaska to approve and 
certify vouchers for payment can not be delegated, even with the approval of the 
Secretary of War, for the reason that the statute establishing said board specifi- 
cally requires the expenditure of the road and trail portion of the "Alaska 
fund" (33 Stat. 616) upon vouchers approved and certified by said board. 

92-160. 

War Department, J. A. G. O., September 18, 1917. — To the Secretary of War. 

1. In his letter herewith the president of the Board of Road Commissioners 
for Alaska requests the Secretai-y of War's approval of the appointment of Sid- 
ney L. Carter as assistant to the president of the said Board of Road Commis- 
sioners, this approval being desired in view of the fact that under such appoint- 
ment Mr. Carter is expected to sign the certification of approval of the boiard 
upon vouchers and other routine papers for and in the absence of the pretident. 

2. The question is whether or not the authority of the Board of Road Commis- 
sioners for Alaska to approve and certify vouchers for payment can. be delegated 
even with the approval of the Secretary of War. It is the view of this office that 
it can not. 
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3. The act establishing the Board of Hoad Commissioners for Alaslca (act of 
Jan. 27. 1905 (33 Stat. 616), as amended by the act of May 14, 1906, 34 Stat. 
192), to be composed of an Engineer oflBcer of the United States Army, detailed 
and appointed by the Secretary of War, and two other officers of the Army 
stationed in Alaska, to have charge of the construction and repair of roads and 
trails, partially for which the "Alaska fund" was created, consisting of money 
derived from occupation or trade licenses, etc., in Alaska, contains the following 
provision ; 

" The cost and expenses of laying out, constructing, and repairing such roads 
and trails shall be paid by the Secretary of the Treasury, through the authorized 
disbursing officer of the board designated by the Secretary of War, out of the 
road and trail portion of said *Alaska fund * upon vouchers approved and certified 
by said board.'* 

The statute requires the expenditure of the road and trail portion of the 
"*\laska fund " upon vouchers approved and certified by said board, I find no 
precedeilt or authority for holding that a specific statutory injunction of this 
character may be delegated. In a decision dated February 26, 1906, the Comp- 
troller of the Treasury held that the heads of the departments of the Govern- 
ment might delegate subordinate officers of their departments to sign vouchers 
for money disbursements, but this was because there existed no general require- 
ment of law that heads of departments shall personally approve and. certify 
vouchers for expenditures made under them. In announcing his conclusion the 
Comptroller said: 

" Unless you have, or may hereafter have, some particular appropriation 
within your control, the provisions of which make it incumbent upon you to per- 
sonally approve expenditures therefrom, I am of the opinion that you may dele- 
gate authority to approve vouchers to such officer or officers having knowledge 
of the facts as you may deem proper." (12 Comp. Dec. 484; see also 9 Comp. 
Dec. 446.) 

The Comptroller clearly indicated that where the statute makes it incumbent 
upon a particular officer personally to approve expenditures, such duty can not 
be delegated. 

4. In the present case the statute requires not only that the vouchers be 
approved by the board, but that they be certified also by the board. In my judg- 
ment, this calls for the personal action of the executive officer of the board or of 
one of the other members thereof acting as executive officer. It is therefore the 
view of this office that the appointment of a clerk, as proposed, to sign the ap- 
proval of the board on vouchers covering expenditures of money from the 
•* Alaska fund" is not authorized, and that the Secretary of War's approval of the 
appointment under consideration, as requested by the president of the Board 
of Road Commissioners for Alaska, would not be effective to accomplish that 
end. 



ENLISTMENT: Conseientious Objectors, Noneombatant Service. 

Members of well recognized religious sects whose creed or principles forbid 
their participation in war are exempted only from combatant service, not from 
noneombatant military service. Service with the American Red Cross or 
manual labor j)erformed upon farms or gardens operated for the benefit of 
the Army on land leased or occupied for military purposes is not military 
service, and can not be designated by the President as noneombatant military 
service, assignment to which will relieve conscientious objectors from military 
service. 

Septembee 18, 1917. 

34-442.1. 

[Memorandum for the Secretary of War.] 

Subject: Noneombatant service, that those who have conscientious objections 
against war or participation therein are required to perform by the selective 
draft act. 

1. The question now before this office is raised upon the submission by the 
Provost Marshal General, which is made, presumably, in the light of an accom- 
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panying memorial made by tlie Society of Friends of Philadelphia. The Provost 
Marshal General, in his communication, says : 

" It is contended by certain religious sects affected by this provision that 
the President has authority under it to declare fas noncombatant service (a) 
service with the Amer\can Red Cross, and (&) manual labor performed upon 
farms or gardens operated for the benefit of the Army on land leased or occupied 
for military purposes." 

The memorial from the Society of Friends presents certain objections to a 
recent order of the Provost Marshal General, which, it is said, directs that the 
conscientious objectors contemplated by the act shall mobilize with others who 
have been drafted. The Friends in effect contend that the act exempts their 
members from all military service whatsoever, and that the noncombatant 
service which they may be required by the President to perform must be non- 
military in nature and character and have no connection whatever with the 
Army. The memorial \varns the authorities that an enforcement of the order 
will probably result In the refusal of a number of Friends, and probably others, 
to obey on the ground that it constitutes a form of military service against 
which their consciences rebel. That the memorialists object to the performance 
of any military service whatever is clearly stated. They say : 

"An act of Congress relieves conscientious objectors, who are members of 
religious bodies whose creed or principles oppose war as immoral, from military 
service, but not from other service which the President may declare to be 
noncombatant." 

And again : 

" We ask that the President will not include in his definition of noncombatant 
service any work to be performed under military orders." 

And again : 

" We are loyal and hope helpful servants of the Government, but by history 
and conviction are prevented from taking any military part in the present 
emergency." 

And then the memorial suggests that service In the Red Cross work in France 
w^ould constitute a full compliance with their duty in the present emergency and 
with the requirements of this act. 

2. The contention of these memorialists is unmistakable, since it is so clearly 
expressed. They contend that they can not be required to perform any service 
of any kind in any of our military forces ; that they can not be required to per- 
form any military service whatever, even though it be of the kind that is in 
fact and by declaration noncombatant. They contend they can not be directed 
to mobilize, and insist that they are subject to no military order. 

In a word, they contend that under this act they can not be drafted Into the 
Army of the United States. 

Therein lies the fallacy of their contention. All male persons between the 
ages of 21 and 30 are made subject to registration, and all persons so registered 
are subject to draft unless exempted or excused therefrom as in this act pro- 
vided. (Sec. 5, selective draft act, 40 Stat. 76, 80.) After specifying certain 
absolute exemptions, section 4 proceeds to provide : 

" * * * and nothing In this act contained shall be construed to require or 
compel any person to serve In any of the forces herein provided for who Is 
found to be a member of any well recognized religious sect or organization at 
present organized and existing and whose existing creed or principles forbid 
its members to participate In war in any form and whose religious convictions 
are against war or participation therein In accordance with the creed or prin- 
ciples of said religious organizations, but no person so exempted shall be ex- 
empted from service In any capacity that the President shall declare to he non- 
combatant," 

Their contention must be sustained, if at all, by the above provision. It Is 
clear that they are not exempted from military service, but are. Indeed, required 
to perform such military service as the President shall declare to be noncom- 
batant. The conscientious objector contemplated by the act is not excluded 
from the draft; he is only exempted from the performance of certain service, 
that is, combatant service. The exemption, therefore, is not an absolute ex- 
emption from draft; it is only a partial exemption from service after the ob- 
jector has been drafted. 

3. The purpose of the act was to raise an army. It drafts not the civil but 
the military service of the citizen. The entire act speaks In terms of military 
and not uonmllltary service. There can be no authority for the substitution of 
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the word ** nonmilitary " for the word " noncombatant " as descriptive of the 
lund of service which the conscientious objector can be required to perform. 
To attempt such a substitution would do violence to the language of the law by 
substituting for a word with a plain and unmistakable meaning another word 
with an equally plain but entirely different meaning. Such a substitution would 
no less thwart the purpose of the statute. The statute provides for a draft 
of military service. It is not a draft for nonmilitary or civil service. The non- 
combatant service which, under the act, the objector can be required to perform 
is, therefore, a species of military service performed by one who has been 
drafted into the Army, as a member of the Army, and who is subject to military 
orders and control. 

4. That Congress meant what it said in employing the word " noncombatant " 
is placed beyond dispute by an examination of the debates upon the provision 
in faVor of those having conscientious scruples as contemplated by the act. 
The provision was thoroughly debated. (See specially Cong. Rec., 65th Cong., 1st 
sess., vol. 55 ; No. 23, pp. 1393-1399 and 1431-1447 ; No. 17, p. 921 ; No. 21, p. 
1242; No. 22, p. 1337; No. 23, pp. 1394, 1398, 1431, 1446, 1452, et passim,) The 
distinction throughout the debate was between combatant and noncombatant 
military service. An effort was made in several instances to substitute civil 
service of national or international importance for noncombatant military serv- 
ice, but without avail. It may be remembered also that by the British legislation 
the conscientious objector is excused only from combatant military service. 

5. I have said that the general meaning of the word " noncombatant " is un- 
mistaliable, but, as is usually the case, there may be more difficulty in giving 
the word a specific application to any particular service. A modern army has 
a far larger variety of duties to perform and its activities cover a far larger 
scope than we had hitherto conceived. It is a far cry from the men on the fight- 
ing line to the staff service at the base of supply. There Is a wide distinction 
in the activities of that member of the establishment who fights to destroy his 
«nemy, and that same member of the establishment who would bind up his 
enemy's wounds. The organization of a modern army is so complex, its activi- 
ties so various, that within its special sphere are to be found opportunities for 
effective service that have only a remote and organizational relation to the 
actual fighting force. In an organization so complex and requiring services 
necessarily so diversified, it is impossible to contemplate the various kinds of 
service and to determine into which category each shall fall. Congress recog- 
nising this very wisely left it to be determined by the supreme military 
authority, namely, the President, as Commander in Chief. As Commander in 
Chi^ he will call to his aid in making the declaration as to what shall consti- 
tute noncombatant service whatever can be furnished by the laws and customs 
of war, the experience of armies, and the inherent facts of service. On all 
principles his declaration will be final and conclusive. 

6. War, an armed contest between different States upon questions of public 
right, is carried on by force of arms and by armed forces having as their im- 
mediate object the destruction of life and property. War primarily consists 
in the taking of human life, and the taking of human life Is the primary object 
of the armed forces. Obviously, however, as just adverted to, there are many 
in a military organization who are but indirectly connected with the combat 
itself. It must be recognized as a matter of course, that an army necessarily 
consists of two services, combatant and noncombatant. The general distinc- 
tions between the two are obvious, but as is usually the case the dividing line 
may be somewhat obscure. 

The word " combatant," etymologlcally and ordinarily, means one who fights, 
and Its negative "noncombatant" means one who does not fight, with special 
reference to armies. In Webstei:*s Unabridged Dictionary the word " noncom- 
batant " Is defined as follows : 

*'(Mll.) Any person connected with an army, or within the lines of an army, 
who does not make it his business to fight; as any one of the medical officers 
and their assistants, the chaplains, the musicians, teamsters, and others, also 
all the citizens of a place occupied by 'an army; also any one holding a similar 
business with respect to the navy." 

The Standard Dictionary defines the word as — 

** Ooe attached to the army or navy, but having duties other than that of 
fightlag; as a chaplain or a surgeon." It Is also defined, secondarily, as a per- 
son not enrolled In the army or navy, 

87243°— 19 11 
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The word is defined primarily In the Century as — 

"One who is connected with the military or naval forces In some other 
capacity than that of a fighter; as surgeons and their assistants, chaplains, 
members of the commissariat department, etc." 

And so the word is defined in the military dictionaries. 

Voyle defines It as — 

" A man who, although in the army, is not called upon to fight ; his duties 
being restricted to the civil department of the army." 

And such also is the meaning of the term as recognized by conventional law. 
In the Geneva Convention, chapter 3, article 9, International Red Cross Conven- 
tion, it is stated : 

"The personnel charged exclusively with the removal, transportation, and 
treatment of the sick and wounded as well as with the administration of sani- 
tary formations and establishments, and the chaplains attached to armies shall 
be respected and protected under all circumstances. If they fall into the hands 
of the enemy they shall not be considered as prisoners of war. These provisions 
apply to the guards of sanitary formations and establishments in the case pro- 
vided for in section 2 of article 8." 

Jn article 3 of the Rules of Land Warfare, appended to the Fourth Hague 
Convention, it is stated that — 

" The armed forces of the belligerent parties may consist of combatants and 
noncombatants." 

And Oppenheim says, volume 2, page 95 : 

" In the main, army forces consist of combatants, but no army in the field 
consists of combatants exclusively, as there are always several kinds of other 
individuals, such as couriers, aeronauts, doctors, farriers^ veterinary surgeons, 
chaplains, nurses, ojficial and voluntary ambulance men, contractors, ♦ ♦ ♦ 
in the suite of the conmiander-in-chief. • • ♦ They may correctly be said 
to belong indirectly to the armed forces." 

7. Of course the status of the ordinary civilian is noncombatant because It 
has no relation to military service at all, but, obviously, it was noncombatant 
military service to which Congress referred. Congress recognized the con- 
scientious disinclination of members of certain religious denominations to par- 
ticipate so directly in the waging of war as to be required to take human lifej 
or to shed human blood. It was from this that Congress sought to shield those 
professing such religious scruples. The Government thus divested itself of 
certain rights and ^Prerogatives in matters vitally necessary to its sovereign 
existence, namely, the right to the military service of all Its citizens. The 
act addresses Itself solely to military service, and in certain cases provided 
exemptions and partial exemptions therefrom, and for that purpose conferred 
upon the President specific power to determine what services should be con- 
sidered as noncombatant. " Combatant " ordinarily has reference to the soldiery 
specially trained or designated for combat and directly participating therein 
or In the means of Its conduct; Its opposite refers to those in the military 
service whose relation to the combat is remote or indirect and whose function 
is rather that the combatants may be supplied and sustained. 

The plain language of the provision makes it clear to me that Confess did 
not intend to exempt members of such religious organizations from participat- 
ing in the defense of their country, but only excused them from that direct 
participation which is denominated as combatant and which must necessarily 
involve the personal use of arms and the actual taking of human life. 

8. Coming down, now, to the specific inquiry, whether the President may de- 
clare service in the Red Cross, or manual labor performed on farms operated 
for the benefit of the Army, as noncombatant service; that Is, whether the 
President may declare as noncombatant, and therefore make compulsory Its 
performance, service which Is not military service at all. For the reason here- 
inbefore stated he may not. The Red Cross is not a part of the Army. 
Service therein is not military service. True, the Red Cross may render volun- 
tary aid to the land and naval forces and the President is authorized to accent 
the same (act of Apr. 24, 1912, 37 Stat. 90), but the Red Cross Is not part of the 
land and naval forces. The very act Itself negatives the Idea that the Presi- 
dent may compel any person to serve In that organization, and the Selective 
draft law confers no autliorlty upon the President to draft any Dersori'ln a 
nonmllltary capacity. For the same reasons the same response must be given 
to the suggestion of service in farm labor for army support. 
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BISOHABOE: Effect of Illegral Diaeharge. 

An ^ilisted man In the National Guard duly signed the Federal enlistment 
contract provided by section 70* national defense act (39 Stat 166, 201). There* 
after and upon the completion of three years of service be was discharged, but 
not in accordance with the requirements of law. Meld, that such discharge is 
illegal and not binding on the Government 

58-052. 

War Department, J. A. G. O., September 21, 1917.— To the Acting Chief of 
the Militia Bureau. 

1. Returned. The opinion of this office is requested as to whether a dis- 
charge granted Sergt. Earl B. Reynolds, Battery B, Connectieot Field Artillery, 
National Guard, should be recognized by the War Department as valid and 
binding upon the Government 

2. The facts, as stated in the papers in reference, are as follows: Sergt. 
Reynolds enlisted, presumably, on January 10, 1914, and on July 6, 1916, he 
signed the enlistment contract provided for in section 70 of the national defense 
act (39 Stat 166y 201), at which latter date he was given credit '' for the period 
of service under the old enlistment contract/' Under this contract so entered 
into Sergt. Reynolds enlisted " as a soldier in the National Guard of the United 
States and of the State of Connecticut^ for the period of three years in service 
and three years in the reserve^ under the conditions prescribed by law, unless 
sooner discharged by proper authority." 

He was actually discharged on January 9, 1917^ at the expiration of three 
years of active service, the discharge being signed by Maj. Wright Smith, 
Fifth Fi^d Artillery, and Capt Charles S. Yeomans, Connecticut Field 
Artillery, National Guard. 

3/ The one hundred and eighth article of war, after providing how an enlisted 
man shall be discharged, concludes as follows : 

"And no enlisted man shall be- discharged from said service before his term 
of service has expired, except hj order of the President the Secretary of War, 
the commanding ofiicer of a department or by sentence of a general court- 
martial." 

Section 70 of the nattonal defense act of June 3, 1916 (39 Stat 166, 201), 
provides that an enlisted man in the National Guard of any State, Territory, 
or the District of Columbia who was not serving at the time of that act under 
an eijllstment contract which contained an obligation to defend the CJonstltu- 
ti<m of the United States and to obey the orders of the President of the United 
States, should not be recognized as a m(snber of the National Guard under the 
national defense act ''until he shall have signed an enlistment contract and 
taken and subscribed to the following oath of enlistment^ upon signing which 
credit shall be given for the period already served under the old enlistment 
contract*^ And here follows the oath under which Sergt. Reynolds agreed to 
sene three years in service, credit being given for the period already served, 
and three years in the reserve. 

Section 72 of the national defense act, p. 201, is as follows : 

'*An enlisted man discharged from service in the National Guard shall 
receive a discharge in writing in such form and with such classification as is or 
shall be prescribed for the Regular Army, and in time of peace discharges may 
be given prior to the expiration of terms of enlistment under such regulations 
as the President may prescribe." 

The regulations prescribed by tlie President for the discharge of enlisted 
men of the National Guard are contained in paragraph 45 of Circular 21, War 
DepartmwJt Militia Bureau, November 3, 1916. The said section is as follows : 

" In time of peace an enlisted man will not be discharged before the expira- 
tion of his period of enlistm^t except (a) By order of the President or the 
Secretary of War. (&> By sentence of a general court-martial, (c) By direc- 
tion of the governor of a State, Territory, or the commanding general of the 
National Guard of the District of Columbia on account of disability; on 
account of a sentence of imprisonment by a civil court whether suspended or 
not; on account of a bona fide permanent change of residence to another 
State, Territory, or the District of Columbia; on account of the action provided 
for in paragraph 76 of these regulations ; and* for the purpose of enlisting in 
the Regular Army, Navy, or Marine Corps, (d) In compliance with an order 
of one of the United States courts, or a justice or a Judge thereof, on a writ of 
habeas corpus." 
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Paragraph 47 of said Circular 21 is as follows : 

"No enlisted man, lawfully inducted into the National Guard service, shall 
be discharged from said service without a certificate of discharge, signed by a 
field officer of the regiment or other organization to which the enlisted man 
belongs or by the commanding officer when no such field officer Is present" 

Paragraph 71 of said Circular 21 provides, In part, as follows : 

" Except when drafted in time of war, an enlisted man of the National Guard 
will be furloughed to the National Guard Reserve upon the expiration of the 
first three years of the enlistment period of six years, unless he applies to con- 
tinue in active service. ♦ ♦ ♦ An enlisted man of the National Guard may, 
upon his own request, continue in active service during the whole of an enlist- 
ment period and he may reenlist at the expiration of an enlistment period 
under the regulations prescribed by the President for enlistments and reen- 
listments." 

Paragraph 76 of said Circular 21 is as follows : 

" When a company or other immediate commander is of the opinion that the 
active service of a soldier who is otherwise about to become eligible to be 
furloughed to the National Guard Reserve has not been honest and faithful, 
or if the soldier is inapt or gives evidence of habits or traits of character 
which would render him not dependable as a member of the National Guard 
Reserve, or is disqualified for service physically or in character through his 
own misconduct, the procedure prescribed in paragraph 148^-, Army Regulations, 
will be followed, except that the proceedings will be forwarded to the adjutant 
general of the State for the action of the governor, instead of to The Adjutant 
General of the Army for the action of the Secretary of War. If at the time 
when the law contemplates the commencement of a soldier's period of service 
In the National Guard Reserve he be of such character as to render' )iis 
reenlistment or his further active service under current enlistment not in 
the interest of the State or of the United States, it Is the policy of the War 
Department not to furlough him to the National Guard Reserve, but to discon- 
tinue his connection with the National Guard through discharge." 

4. From a consideration of the facts and the law, as outlined above, whjen 
Sergt. Reynolds had completed his three-year period of active service he was 
entitled (a) to be furloughed to the reserve, or (&) to elect to continue in 
active service under his old enlistment, or (c) to reenlist for a new period of 
three years in active service and three years in the reserve. 

There was no authority of law for his discharge. It appears that his dis- 
charge was actually signed by officers competent under the law to sign dis- 
charges when the conditions precedent prescribed by law exist, but such officers 
had no authority whatever to bind the Government by signing a discharge 
where the same was not authorized by law, 

Mechem, in his treatise on Public Offices and Officers, lays down the rule by 
which grants of .power to public officers are to be construed as follows: 

" Express grants of power to public officers are usually subjected to a strict 
Interpretation and will be construed as conferring those powers only which 
are expressly imposed or necessarily implied. Such an officer, therefore, can 
create rights against the State or other public authority represented by him, 
only while he is keeping strictly within the limits of his authority as so con- 
strued." (Section 511.) 

5. From what has been said above, it follows that the discharge given in this 
case was given without authority of law, and that it is in no sense binding 
upon the Government The cases cited on pages 456 and 458 of the Digest 
of Opinions of the Judge Advocate General, 1912, have been examined, and it is 
found that they do not conflict with the views here expressed. In those cases 
discharges were given under proper authority and when once given become 
binding upon the Government In those cases the discharges. were legal. In 
the case under consideration the discharge was illegal. 

6. The question as to whether such discharge should be recognized as valid 
or binding upon the Government is, therefore, answered in the negative. As to 
whether Sergt. Reynolds should be required to serve as a reservist or whether 
he should now be granted a discharge by proper authority, this office e:cpresses 
no opinion. ' . ^ i. 
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TJNirOBM: Army Field Clerks and Field Clerks, Quartermaster Corps. 

While Army field clerks and field clerks, Quartermaster Corps, are ofllcera 
in the military establishment they are not officers of the Army in the sense 
that they are permitted to wear the uniform of the officer as provided by the 
terms of section 125 of the national defense act (39 Stat 166, 216). By the 
proviso contained in said section the Secretary of War may issue orders desig- 
nating them as being entitled to wear the uniform of the United States Army 
and prescribing an appropriate and distinguishing mark. They are not entitled 
to have their uniforms Issued to them by the Government as is done in the case 
of enlisted men, but are required to purchase them individually. 

96-140. 

War Department, J. A. G. O., September 22. 1917.— To Maj. Gen. J. T. Dickna« 
Headquarters Eighty-fifth Division, National Army, Camp Custer, Battle 
Creek, Mich. 

1. The opinion of this office has been requested upon the question whether 
Army field clerks and field clerks, Quartermaster Corps, are civilians, enlisted 
men, or officers, and whether the uniform appropriate to their status should not 
be adopted ; and also whether, if it should be held that they are enlisted men, the 
uniform now authorized for them should not be Issued to them by the Govern- 
ment Instead of being purchased by the field clerks individually. 

2. It was held in an opinion of this office of January 16, 1917, that while 
Army field clerks and field clerks, Quartermaster Corps, are officers in the 
military establishment, they are not officers of the Army In the sense that they 
are permitted to wear the uniform of the officer as provided by the terms of 
section 125 of the national defense act of June 3, 1916 (39 Stat. 166, 216), the 
pertinent part of which provides as follows: 

"It shall be unlawful for any person not an officer or enlisted man of the 
united States Army, Navy, or Marine Cori)s, to wear the duly prescribed 
uniform of the United States Army, Navy, or Marine Corps, or any distinctive 
part of such uniform, or a uniform any part of which is similar to a distinctive 
part of the duly prescribed uniform of tlie United States Army, Navy, or 
Marine Corps: Provided, That the foregoing provision shall not be construed 
so as to prevent officers or enlisted men of the National Guard from wearing, 
in pursuance of law and regulations, the. uniform lawfully prescribed to be worn 
by such officers or enlisted men of the National Guard ; nor to prevent members 
of the organization known as the Boy Scouts of America, or the Naval Militia, 
or such other organizations as4he Secretary of War may designate, from wear- 
ing their prescribed * uniforms ♦ ♦ ♦.*' 

But it was held also that Army field clerks and field clerks, Quartermaster 
Corps, Inight be exempted from the prohibition of section 125 of the natlpnal 
defense act by the Issue of orders declaring them an organization within the 
meaning of the proviso set forth above. And by virtue of the authority vested 
in the Secretary of War by this proviso orders were Issued designating them 
as being entitled to wear the uniform of the United States Army and prescrib- 
ing an appropriate and distinguishing mark therefor. 

3. I am of the opinion that the Secretary of War had the power to issue the 
order referred to designating the uniform with the distinguishing mark so 
prescribed for Army field clerks, and field clerks. Quartermaster Corps, as 
appropriate to their status; and that t^ie appropriateness of the uniform thus 
prescribed was a matter within his discretion. 

4. Army field clerks and field clerks, Quartermaster Corps, are not entitled 
to have their uniforms Issued to them by the Government as Is done in the case 
of enlisted men, but they are required to purchase them Individually. 



OFFICER: Eligibility for Appointment as Second Lieutenant, Begalar 
Army. 

UaAer-lhe provisions of section 24 of the national defense act (39 Stat. 166, 
182) a National Guard enlisted man furloughed to the National Guard Reserves 
is eligible for appointment to the grade of second lieutenant, Regular Army, as 
he continues to be a member of the National Guard. 
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6S-214. 

War Department, J. A. G. 0., September 26,. 1917. — ^To The Adjutant General. 

1. Returned. This paper presents the question whether or not an enlisted 
man in the National Guard who has been furloughed to the National Guard 
Reserve is entitled under section 24 of the national defense act of June 3, 1916 
(39 Stat. 166, 182), as amended by the act of May 12, 1917 (40 Stat 40, 44), to 
be appointed to the o£9ce of second lieutenant in the Regular Army. 

2. Under previous decisions of this department referred to by you it was 
held that an officer of the National Guard Reserve is an officer of the National 
Guard in the sense that he is qualified, under the fourth subdivision of section 
24 of the national defense act before it was amended, to be appointed a second 
lieutenant In the Army. 

3. Under section 24 of the national defense act of June 3, 1916, as amended by 
the act of May 12, 1917 (40 Stat. 40, 44), vacancies in the grade of second lieu- 
tenant shall be filled by appointment "♦ • ♦ (2) Under the provisions of 
existing law of ♦ • * members, including officers, of the Organized Militia, 
the National Guard, or Naval Militia, between the ages of twenty-one and thirty- 
four years, who have had at least 90 days' actual Federal military service under 
any call of the President during the calendar year 1916, and whose fitness for 
promotion shall have been determined by examination." 

4. As pointed out in the decision of this department, the law prescribes en- 
listment in the National Guard for the term of six years, three of which shall 
be in the active organizations and the remainder in the National Guard Re- 
serve, all of which is in the National Guard. ( Sec. 69, act of June 3, 1916. ) 

The oath, one oath, also obligates him for six years in the National Guard, 
three of which shall be in the service and three in the reserve. ( Sec. 70, act of 
June 3, 1916.) The same act also provides that enlisted men in the National 
Guard shall receive their discharge in writing. (Sec. 72.) It follows, then, 
that until the expiration of his original enlistment or the receipt of the written 
discharge the enlisted man .is still a member of the National Guard although 
he is in the reserve, and as such, if he has the other qualifications as to age and 
Federal service, is entitled to be appointed to the second lieutenancy. 



PAT AND ALLOWANCES: Beenlistment Pay ig Not Bounty within Pro- 
hibition of Act of May 18, 1917. 

The three months* gratuity authorized by tha act of May 11, 1908 (35 Stat 
106, 110), upon the reenlistment of an honorably discharged soldier is not a 
bounty within the prohibition of the act of May 18, 1917 (40 Stat. 76, 78), and 
the former act was not repealed by the latter. 

72-030. 

War Department, J. A. G. O., September 26, 1917.— To The Adjutant General. 

1. The remarks of this office are desired with reference to the request of the 
Secretary of the Navy, at the suggestion of the commandant of the Marine 
Corps, that the views of the War Department be furnished as to the effect of 
the prohibition in the selective draft act approved May 18, 1917 (40 Stat. 76, 78), 
reading : " No bounty shall be paid to induce any person to enlist in the mili- 
tary service of the United States; * * *," upon the act of May 11, 1908 
(35 Stat. 106, 110), authorizing thre^ months' pay upon reenlistment of an 
honorably discharged soldier within three months after his discharge. It is 
explained that while the act of May 18, 1917, continues, Army enlistments in 
force during the present emergency there is no such statutory authority with 
respect to enlistments in the Marine Corps, and that, in the absence of such 
authority, soldiers of the Marine Corps are being regularly discharged at the 
expiration of their enlistments, many of them reenlisting In the usual manner 
within three months. 

2. The commandant of the Marine Corps, in his indorsement of August 17, 
1917, expresses the opinion that the word " bounty," as used In the act of May 
18, 1917, can not properly be construed to Include the three months' pao' author- 
ized by the act of May 11, 1908, upon reenlistment, referring to a decision of 
the Comptroller of June 15, 1917, in which the three months' pay was referred 
to as being in the nature of continuous service pay or a gratuity for reenlist- 
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ing, and not, therefore, a bounty for enlisting in tlie military service. He 
expresses tlie view that the prohibition has reference to bounties such as were 
authorized by enactments for raising the national forces during the Civil War, 
and says that at the time of the passage of the act of May 18, 1917, some of 
these enactments were still in force ; that under their terms the administrative 
authorities were vested with power to discontinue the payment of these boun- 
ties; and that the prohibition in question was passed so as to withdraw any 
authority to resume the payment of such bounties. He says : 

" Whatever authority the Secretary of War possessed theretofore to restore 
payments of these old-time bounties during the present emergency was thereby 
revoked. Congress did this apparently because in other provisions of this 
recent law ♦ * ♦ other measures than the bounty system were authorized 
for the raising of the existing national forces." 

3. The provision under consideration is found In section 3 of the act of May 
18, 1917 (40 Stat. 76, 78), reading as follows: 

" No bounty shall be paid to induce any person to enlist in the military serv- 
ice of the United States, and no person liable to military service shall hereafter 
be permitted or allowed to furnish a substitute for such service ; nor shall any 
substitute be received, enlisted, or enrolled in the military service of the United 
States, and no such person shall be permitted to escape such service or to be 
discharged therefrom prior to the expiration of his term of service by the pay- 
ment of money or any other valuable thing whatsoever as consideration for his 
release from military service or liability thereto.*' 
The provision of the act of May 11, 1908 (35 Stat. 106, 110), reads as follows: 
*' Hereafter any private soldier, musician, or trumpeter honorably discharged 
at the termination of his first enlistment period who reenlists within three 
months of the date of said discharge shall, upon such reenlistment, receive an 
am(^unt equal to three months' pay at the rate he was receiving at the time of 
his discharge." 

4. In the opinion of this office the two statutes can be given reasonable opera- 
tion without construing the act of May 18, 1917, as repealing the provision of 
the act of May 11, 1908, providing a gratuity for reenlistment within the pre- 
scribed period. It is a well established rule of construction that repeals by 
implication are not favored, and that where a later statute may be given . 
reasonable operation without construing it as repealing an earlier one such 
constrijction will be favored. Moreover, general and particular statutes are to 
be considered together so that a particular statute will be given operation as 
an exception to the provisions of the more general one. Applying these rules to 
the case in reference, the act of May 11, 19'08, provides a gratuity as an induce- 
ment for continuous service, while the act of May 18, 1917, prohibits, generally, 
the payment of bounties for enlistment. I think the gratuity authorized for 
reenlistment should not be regarded as a bounty for enlistment within the mean- 
ing of the act of May 18, 1917. I concur in the view of the commandant of the 
Marine Corps that the prohibition had reference to bounty statutes such as 
were enacted during the Civil War, and was intended to prevent the application 
of such of these statutes as were still in force to the payment of bounties for 
voluntary enlistments in raising the forces authorized to be raised by that 
method. 



ABMT: Organization of National Guard Component of Army. 

The President may organize the National Guard component of the Army of 
the United States largely as he sees fit under section 111 of the national defense 
act. (39 Stat. 166, 211.) 

September 26, 1917. 
58-210. 

[Memorandum for The Adjutant General.] 

Subject : President's power to organize National Guard component of the Army. 

1. You have referred to me informally a telegram addressed to you in which 
the commiinding general of the Central Department requests to be advised if 
it is de«leed to authorize the recruitment of a National Guard regiment, drafted 
into th« Army of the United States, above the present authorized strength; 



158 OPINIONS JUDGE ADVO'CATE GENERAL OF ARMY. 

and, in aaother telegram to yon your instructions are requested as to wliether a 
company of tlie National Guard drafted into the service of the United States 
can be recruited to the war strength of 250 men. The legal question presented, 
if I correctly understand it, is whether a company or other tactical organization 
in the Army of the United States composed originally of members of the Na- 
tional Guard drafted into the Army of the United States by virtue of the second 
paragraph of section 1 of the selective draft act of May 18, 1917 (40 Stat. 76), 
may, or n^ust, be organized with that increase of personnel which I assume has 
been prescribed for like organizations of the Regular Army which are now in, 
or about to be dispatched to France. My response is that the department, 
speaking for the President, may prescribe such an increased personnel for the 
organization of the National Guard units as is provided for the Regular Army 
at war strength, but that the department is not required so to do by reason of 
any prescribed conformity to Regular Army organizations or other requirement 
of law. 

2. Organizations of the National Guard are required to conform to the organi- 
zations of the Regular Army, subject in time of peace to such general excep- 
tions as may be authorized by the Secretary of War. But National Guard 
whose members are drafted Into the Army of the United States is no longer 
National Guard, but is, indeed, as much a part of the Army of the United States 
as is the Regular Army Itself; and the organization of the men thus drafted 
is that provided in section 111 of the national defense act of June 3, 1916 (39 
Stat. 166, 211) wherein it is prescribed that the members of the National Guard 
drafted into the Army of the United States " shall be embodied In organizations 
corresponding as far as practicable to those of the Regular Army or shall be 
otherwise assigned as the President may direct" 

3. The organization of the Regular Army itself, by virtue of the several pro- 
visos to the third paragraph of section 1 of the selective draft act, supra^ ^are 
no longer fixed, liard, and fast in personnel, but are, Indeed, very elastic and 
largely subject to the order of the Commander in Chief; and, while the Presi- 
dent is directed In organizing the element of the Army that came from the Na- 
tional Guard to organize It fairly after the standard of the Regular Army, this 
is but a legislative direction which in express terms is to be regarded only so 
far as it may be done consistently with military Interests; and, furthermore, 
the Regular Army standard, as just adverted to, is no longer fixed but subject 
to tlie President's discretion and direction. 

4. In my judgment, both as a practical matter and a matter of law, the Presi- 
dent may organize this National Guard component of the Army of the United 
States largely as he sees fit. 

CLAIMS: Loss by Ooyernment of Private Mount and Horse Equipment of 
Officer, 'i^ 

An officer, temporarily assigned to mustering duty, on March 21, 1917, turned 
over to a camp quartermaster for safe keeping his private mount, saddle, blan- 
kets, etc. Three months later, when he reclaimed the horse and equipment, 
they were not to be found, but apparently had been erroneously Issued by the 
quartermaster to some organization. Held: (1) the Secretary of War may law- 
fully grant special authority for the purchase of this horse at a valuation to be 
determined by a board of officers, subject to the provision of Army Regulations 
1095 prohibiting the payment of a greater sum for tin officer's horse than the 
average price paid by the Government for horses for the mounted service during 
the preceding fiscal year; (2) the loss of the saddle, blankets, etc., does not fall 
within the provisions of the act of March 3, 1885 (23 Stat. 350), providing for 
the reimbursement of officers and enlisted men for the value of private property 
lost or destroyed in the military service. 

94-011. 

War Department, J. A. G. O., September 26, 1917. — To The Adjutant General. 

1. It appears from these papers that a private mount belonging to Lieut. Col. 
Leigh A. Fuller, Medical Corps, turned over by him to the camp quartermaster 
at Doming, N. Mex., March 21, 1917, upon his assignment to temporaty muster- 
ing duty, has probably, through oversight or because of obliteration or Identifi- 
cation marks or poorly executed descriptive card, been erroneously issued to 
some organization, and, as the Quartermaster Corps has not been able to locate 
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the horse and return it to Col. Fuller, it is proposed to pay him for it as a 
purchase. 

2. It is shown by the papers that Lieut. Col. Fuller, upon being relieved from 
the temporary mustering duty to which he was assigned, was ordered to take 
station at Fort D. A. Russell, Wyo., and that upon his arrival there, in June, 
1917, he requested the Quartermaster Corps to have his horse, which he had left 
at Deming, N. Mex., shipped to him; and further, that a horse which was 
shipped and supposed to belong to him was, upon its receipt, found not to be his 
horse. In the ninfh indorsement the Quartermaster General's Office states : 

" It is clear that the Government has Col. Fuller's animal, and, in view of the 
situation, it is believed that th6 best practicable course to now follow will be to 
pay the officer for the animal as on a sale by him to the United States." 

To this end it has been recommended that the Secretary of War grant special 
authority for the purchase of the horse, waiving the limitations of paragraph 
1095, Army Regulations, and that a board of officers be convened to determine 
tlie value of Col. Fuller's horse preliminary to its purchase. 

3. As it appears from the best information obtainable that Col. Fuller's horse 
has been erroneously issued to some organization by the Quartermaster Corps 
and is now In the public service, and that it is regarded as impracticable to 
locate and return the horse to him, this office sees no legal objection to the pro- 
posed plan for its purchase as recommended by the Quartermaster Corps. In 
the opinion of this office this may legally be done by special authority of the 
Secretary of War. It is suggested, however, that so far as the regulations 
governing the purchase of horses can be adhered to, this should be done. The 
reasonable value of the animal, as nearly as it may be possible to determine, 
should be fixed by a board of officers subject to the provision of paragraph 1095, 
Army Regulations, prohibiting the payment of a greater sum for an officer's 
horse than the a\oerage price paid by the Government for horses for the mounted 
service during the preceding fiscal year. 

4. With reference to the saddle, halter, bridle, and blankets which Col. Fuller 
filso claims to have left at Deming for use in exercising his horse, and which 
have not been located, the Quartermaster General's oflEice suggests that the 
©®eer should file a claim for their value under the act of March 3, 1885 (23 
Stata 350), which provides for the reimbursement of officers and enlisted men 
for the value of private property lost or destroyed in the military service. It is 
th^ view of this office that reimbursement can not be made under the said 
statute. In a recent decision the Comptroller held that when a claim of an 
officer or enlisted man of the Army for private property lost or destroyed in the 
military service is presented within two years from the occurrence of the loss 
or destruction, and it appears that such loss or destruction was not " sustained 
In time of war or hostilities with Indians," and was toitlwut fault or negligence 
on the part of the claimant^ the act of March 3, 1885, provides for payment 
under two, and only two, circumstances, namely : 

(1) Where the private property so lost or destroyed was shipped on board an 
unseaworthy vessel by order of an officer authorized to give such order or direct 
shipment. 

(2) Where it appears that the loss or destruction of the private property of 
the claimant was in consequence of his having given his attention to the saving 
of the property belonging to the United States which was in danger at the same 
time and under similar circumstances. (See Bui. No. 42, W. D. 1917, p. 11.)' 
In the case of the loss of Col. Fuller's saddle, bridle, etc., it is by no means 
clear that the loss was not due to the officer's negligence in not putting the 
property in place of safety when he left Deming. Aside from the question of 
negligence, the claim does not appear to come within the act of March 3, 1885, 
as construed by the Comptroller. This office knows of no way under existing 
laws by which Col. Fuller can be reimbursed by the Government for this part of 
his loss. 

PUBLIC PEOPEETY: Illegal Sale. 

Where an officer sells a building on a Government reservation under in- 
structions from the War Department, but without the inspection and survey 
required by section 1241, Revised Statutes, the sale is illegal, and if the money 
has not been deposited in the Treasury, the officer should be directed to re- 
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fund the same to the purchaser and, after submitting the property to inspec- 
tion, to sell it in accordance with the method prescribed by paragraph 680, 
Army Regulations! 

80-132. 

War Department, J. A. G. O., September 26, 1917.— To The Adjutant GeneraL 

1. The subject in reference is the legality of the sale by the district engineer 
officer, Capt. Charles T. Leeds, United States Army, retired, under War Depart- 
ment authority, but without inspection or survey as required by section 1241 of 
the Revised Statutes, of an old storehouse at Fort MacArthur, Cal., to the 
Thomas Haverty Co., contractors for plumbing in connection with the construc- 
tion of the barracks and quarters now being erected at the said post. 

2. It appears that the proceeds of the sale have been deposited by the said 
district engineer officer to his official credit as "Miscellaneous receipts," but 
that the said funds have not yet been deposited in the Treasury of the United 
States and that this will not be done until departmental action shall have 
been taken upon the legality of the sale of the property. 

3. Section 1241 of the Revised Statutes provides as follows: 

" The PrjBsident may cause to be sold any military stores which, upon proper 
inspection or survey, appear to be damaged or unsuitable for the public service. 
Such inspection or survey shall be made by officers designated by the Secretary 
of War, and the sales shall be made under regulations prescribed by him." 

4. The above section is the only statutory authority for the sale of prop- 
erty of this character. The Army Regulations which prescribe the manner 
of disposition of such property under this section are paragraph 912, which 
provides that condemned public buildings under the control of the War De- 
partment shall not be disposed of except under orders issued by the Secretary 
of War, and paragraph 904, which provides that " public buildings which have 
become unserviceable and can not be kept in repair at reasonable cost, or which 
occupy ground required for new buildings or other improvements, will be entered * 
upon a separate inventory and brought before an inspector for his action." 

And paragraph 680, which provides that " military stores and public property 
condemned and ordered sold will be disposed of for cash at auction, or to the 
highest bidder on sealed proposals, on due public notice, and in such market as 
the public interests may require. The officer making the sale will suspend it 
when in his opinion better prices can be obtained, except In the case of con- 
demned animals. * ♦ ♦." ' ' 

Tlie Inspector General expresses the opinion in the third indorsement hereon 
that the method employed in the disposal of this storehouse Is in violation of the 
law, and that the reported sale is therefore void and of no legal effect. He 
recommends that the commanding officer, Fort MacArthur, be appointed a 
special inspector to inspect the said storehouse, that Capt. Leeds be advised, 
of the illegality of the sale as reported by him, that he be directed to refund 
to the purchaser the money paid, and after the property shall have been duly 
inspected, to sell the same in accordance with the method prescribed by para- 
graph 680, Army Regulations. 

5. I concur in the conclusion and recommendation of the Inspector General. 



PAY AND ALLOWANCES : Private Mounts of Eeserve Officers. 

Only those Reserve officers who had acquired private mounts while In the 
service and prior to the receipt by them of General Orders, No. 113, War 
Department, 1917, are entitled to have such mounts shipped and maintained at 
public expense. 

94-011. 

War Department, J. A. G. O., September 27, 1917.— To The Adjutant General. 

1. The question herein presented is whether an officer of the Officers* Reserve 
Corps, entitled to be mounted, is entitled to have his private mounts shipped 
from his home to his first duty station at public expense. 

2. The answer depends upon whether the officer is entitled to bripg-.his 
private mounts into the Federal service, and this is governed by the provision 
of General Orders, No. 113, War Department, 1917, which suspends that part of 
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paragraph 1272, Army Kegnlations, prescribing that "all field officers of the 
mobile Army serving with troops are required to own and provide their 
mounts," and further provides that : 

" Private mounts acquired after the date of receipt of this order by officers 
other than those holding permanent commissions in the Regular Army will not 
be maintained at public expense. 

" Officers below the grade of major in the National Guard, National Army, 
Officers* Reserve Corps, or holding temporary commissicms in the Regular 
Army, who acquire private mounts after the date of receipt of this order, are 
not authorized to have such mounts maintained at public expense or to receive 
additional pay therefor. 

*' Officers of all branches of the military service not owning private mounts, 
and whose duties require them to be mounted, will be issued suitable mounts 
by the Quartermaster Corps under orders from commanders of departments, 
divisions, and separate brigades." 

Under this order m^nbers of the Officers* Reserve Corps are not entitled to 
take into the service, at public expense, their private mounts acquired by them 
after the date of receipt of the order. Literally, the language of the order 
might be said to permit Reserve officers to have their private mounts brought 
Into the Federal service in cases where such mounts were acquired by them 
before they entered the service, and it is quite likely that many Reserve officers 
owned suitable mounts before and at the time of being ordered to active duty 
and, indeed, before their appointment as Reserve officers. But can it be said 
that the order operates to permit them to use these mounts in the Federal serv- 
ice at public expense? Having in view the objects of the order of August 22, 
1917, it ought not to be so construed. The order is addressed to officers in the 
service, and, as applied to Reserve officers, in my judgment, it means, negatively, 
tha.t such an officer who, whiie in the service and before the receipt by him 
of the order, has acquired a suitable mount for his use as a mounted officer, 
will be entitled to retain such mount at public expense; under this view a 
Reserve officer who had acquired a horse 'suitable for use as a mount, before he 
entered the service would not be permitted under the order to have such 
horse brought into the Federal service at public expense, even though literally 
the animal was acquired before he received the order. It is the view of this 
office that only Reserve officers who had acquired suitable mounts while in the 
service, and prior to the receipt by them of the order referred to, are entitled 
to have such mounts shipped and maintained at public expense. 



DISCIPLINE: Bight of Accused to Testify as Witness or to Make Unsworn 
Statement. 

The accused mas^; at his option, be sworn and take the stand as a witness, 
but in so doing he occupies no exceptional status and becomes subject to cross- 
examination, like any other witness. The accused may make an unsworn 
written or verbal statement. The making of such an unsworn statement does 
not subject the accused to cross-examination. 

September 28, 1917. 
30-425. 

From : The office of the Judge Advocate General. 

To : First lieutenant, judge advocate of special court-martial. 

Subject: Admissibility of sworn statements, cross examination. 

1. You ask: 

" Does the accused have the same right to make a sworn statement before 
a court, general or special, that he has to take the stand In his own behalf, 
and to make a statement before the court not under oath? " 

2. You ask: 

" If the accused has this right, must it be accepted by the court and still 
exonerate him from cross-examination?" 

3. The accused shall at his own request, but not otherwise, be sworn as a 
witness; * His failure to make such request shall "not create a presumption 
against him. Thus he may, at his option, be sworn and take the stand as a 
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•Witness, but in so doing he occupies no exceptional status and becomes subject 
to cross-examination, like any other witness. As a witness, he will not be 
permitted to state only circumstances favorable to himself and maintain 
silence as to other facts in the case. For this reason the accused will not be 
permitted to read or put in evidence an 6a? parte sworn statement as his testi- 
mony. The same rules as to admissibility of evidence will apply to him as to 
any other witness. (1 Winthrop*s Military Law, 508; Rea v. Missouri, 84 
U. S. 532 ; G. C. M. O. No. 30, Department of the East, 1886 ; G, C. M. O. No. 179, 
Department of Dakota, 1882.) 

4. The accused may make an unsworn written or oral statement. If it is 
written, it should be signed by the accused or by counsel in his behalf, and 
appended to the record. The making of such an unsworn statement does not 
subject the accused to cross-examination. 



ENLISTMENT: Fay and Allowances; Seleetive Draft Aet; Bate of Enlist- 
ment and Accrnal of Drafted Man's Bight to Pay. 

A drafted man is enlisted from the date specified in the notice of the local 
board or of the adjutant general of the State for the man to report to the local 
board or at a designated place for military duty. His pay begins upon that date. 

72-200. 

War Department, J. A. G. O., October 2, 191T.— To The Adjutant General. 

1. The accompanying telegram to The Adjutant General from Little Rock, 
Ark., signed ** Stugis," is before this office for remark, as follows : 

"Can drafted men be mustered for pay and paid per (prior?) to the initial 
muster prescribed in mobilization regulations?" 

2. I assume that the word ** per " in the telegram should be " prior," and that 
the inquiry is whether drafted men are entitled to be paid for any time prior 
to their mobilization by order of the local board. The statutes do not specify 
when the pay of drafted men shall begin. The selective draft act of May 18, 
1917 (40 Stat. 76, 78), in section 2, provides that all persons drafted into the 
service of the United States shall, from the date of said draft, be subject to the 
laws and regulations governing the Regular Army, except as therein specified. 
The mobilization regulations governing drafted men provide in section 5, P. M. 
G. O. Form 31, that— 

" From the time specified for reporting to the local board for military duty 
each man in respect of whom notice to report has been posted or mailed shall be 
in the military service of the United States." 

Section II of General Orders, No. 115, War Department, August 29, 1917, 
provides : 

" The * date of enlistment ' of a soldier of the National Army is the date speci- 
fied in the notice of the local board or of the adjutant general of the State for 
the man to report to the local board or at a designated place for military duty. 
This date marks the induction of the man into the military service of the 
United States, whether he actually reports in person for military duty or not." 

As the date upon which a drafted man is required by the local board to report 
for duty is held to be his ** date of enlistment," and the date of commencement 
of his " military duty," it is evident that, in the absence of a statute providing 
otherwise, his pay does not begin to accrue prior to that date, for the reason 
that the appropriations for the pay of the Army apply only to persons in the 
military service. The question submitted, as understood by this office, is there- 
fore answered in the negative. 



PAY AND ALLOWANCES: Stoppage of Pay to Satisfy Indebtedness for 
Alimony. 

There is no statute or Army regulation authorizing the stoppage of a 6oldier*s 
pay to satisfy a claim for alimony. . r. . i, 

■ "Of. 
74-111.3. 

War Department, J. A. G. O., October 2, 1917.— To The Adjutant General. 
1. Your communication of the 26th ultimo, inclosing letter of Russell Har- 
rison, of Indianapolis, Ind., to the Provost Marshal General, inquiring whether 
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the Secretary of War would issue an order directing the quartermaster to stop 
a soldier's pay and deduct therefrom certain claims for alimony, has been 
carefully considered. In the absence of statutory authority, the United States 
has no right to subject a soldier's pay to satisfy a personal indebtedness. 
"The pay of oflScers of the Army may be withheld under section 1766 of the 
Revised Statutes on account of an indebtedness to the United States, admitted 
or shown by the judgment of a court, but not otherwise, unless upon a special 
order issued according to the directions of the Secretary of War." (27 Stat. 
174, 177.) 

It has been uniformly held that this enactment does not authorize the Secre- 
tary of War to stop the pay of an officer of the Army to satisfy either a private 
debt or a claim for alimony. It has also been decided that the stoppage of a 
soldier's pay is Illegal unless made in execution of the sentence of a court- 
martial or in pursuance of a statute or in conformity with regulations of the 
Army having the force of law, and there is no statute or Army regulation 
recognizing any such right or conferring any such power. 

2. It is therefore clear that the Secretary of War possesses no authority to 
Issue an order as Mr. Harrison suggests in his letter of September 21, 1917. 



PAT AND ALLOWANCES: Commutation of Quarters and Bations of Fe- 
male Nnrses on Daty in the Field. 

Female nurses on duty in the field are not entitled to commutation of quarters 
when tent quarters are available. They are entitled to commutation of 
rations at the rate of $1 per day only in the event that rations in kind can 
not be economically issued. If such rations in kind can be so furnished, they 
^are entitled to commutation of rations at the rate of 40 cents per day. 

6-227.2. 

War Department, J. A. G. O., October 4, 1917.— To The Adjutant General. 

1. The Surgeon General has recommended for approval the request contained 
in the following telegram from the division surgeon, Camp Mills, Garden 
City, Long Island: 

"No accommodation except tents available for female nurses ordered for 
duty at this camp. This is not satisfactory. Request commutation of $1 per 
day for rations and 55 cents per day for quarters. Satisfactory accommoda- 
tions at this rate can be secured close to camp." 

The Quartermaster General's Office indicates the view that Inasmuch as 
these nurses are on duty in the field, and the department has uniformly held 
that tents constitute public quarters within the law relating to commutation 
of quarters, the fillowance requested for quarters can not be granted; and 
commutation of rations at $1 per day is not recommended, because the tele- 
gram " does not show that it is impracticable to subsist nurses at the author- 
ized rate." The papers are before this office for remark. 

2. As to quarters, there is no authority for an allowance at the rate of 55 
cents a day, as suggested in the telegram. Nurses are entitled to an allow- 
ance of public quarters or, if no public quarters are available for them, to com- 
mutation of quarters at the rate of $24 per month. (Act of Mar. 4, 1915, 38 
Stat. 1062, 1069 ; A. R. 1045.) As tent quarters are regarded as piablic quarters 
within the law relating to the payment of commutation of quarters (G. O. No. 
35, W. D. 1915), the nurses under consideration are not entitled to commutation 
of quarters for the reason that they are being furnished with public quarters. 
Furthermore, as the nurses are on duty in the field, they come within the rule 
laid down by the Comptroller of the Treasury that an officer on field service 
does not acquire a right to commutation of quarters while on and by reason 
of such service. (24 Comp. Dec. 106.) For these reasons it is the view of 
this office that the nurses under consideration are not entitled to commutation 
of quarters. There is nothing in the Comptroller's decision of September 11, 
1917 (82 MS., Comp. Dec. 994), referred to by the Surgeon General, relating 
to the hire of quarters and board for Navy nurses, in conflict with the above. 
In the Navy quarters may be hired for nurses, but thfere is no similar authority 
in respect to Army nurses. 

3. As to rations, the request for an allowance of commutation of rations to 
the nurses at the regulation rate of $1 per day can not be granted unless the 
nurses come within the provision under the heading, " Subsistence of the Army/* 
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for the payment ** of the regulation allowance of commutation in lieu of rations 
to ♦ ♦ * male and female nurses when stationed at places where rations in 
kind can not he economically issued."* (39 Stat 556, 630.) 

It does not clearly appear from the accompanying papers, nor has this office 
been able to ascertain informally, exactly under what conditions the nurses 
referred to are living. It is understood that they are quartered in tents, and 
the inference is that these tent quarters are near the hospital and that there- 
fore the nurses may take their ineals in the hospital mess. If such is the case, 
I think it must be held that the nurses are stationed at a place where rations 
in kind can be economically issued, and that they come within the provision in 
the appropriation act for the payment " of commutation of rations in lieu of the 
regular established ration for members of the Nurse CJorps, female, while on 
duty in hospitals, at 40 cents per ration" (39 Stat 556, 630), which amount is 
paid into the hospital fund from which the hospital messes are maintained. I 
regret to say that there seems to be no way under the law of increasing the 
allowance of 40 cents a day except where the conditions are such that it may 
be held that the nurses are stationed at a place " where rations in kind can not 
be economically issued," and it is not the understanding of this office that the 
conditions In this case would justify such a ruling. 



PAY AND ALLOWANCES: Stoppage of Pay for Damages to Property, 
Effect upon, Where Trial by Gourt-Martial Besults In Acquittal. 

The findings of a board of officers appointed to Investigate and fix the amount 
of damages to a Government motor car in assessing the amount of the damages 
against a soldier, should not be set aside merely because the soldier was there- 
after tried by cdurt-martlal for acts connected with such damages to the motor 
car and was acquitted therefor. 

October 4, 1917. 

80—010. 

[Memorandum for The Adjutant General of the Army.] 

Subject : Damage to motor car. 

1. The opinion of this office Is requested as to whether or not the flndinga of a 
board of officers appointed to investigate and fix the amount of damages to a 
motor car, in assessing damages thereto against a soldier, should be set aside 
In view of the fact that the soldier was afterwards tried by court-martial for 
violation of the ninety-sixth article of war upon facts connected with such 
damages to the motor car and was acquitted therefor. It appears that Pvt. 
P was charged under the ninety-sixth article of war upon a specifica- 
tion charging that he took a Dodge motor car belonging to the United States 
from its parking at Fort Bliss, Tex., without authority, and in company with 
another soldier and two women, drove Into the neighborhood of Ysleta. Tex., 
and that he damaged the car by careless and reckless driving in that he drove 
off a bridge and caused breakage to the car described in the specification. 

2. The property was surveyed on May 15, 1917, and the damage estimated 

at $225, 80 per cent of which was charged against Pvt. F , On May 18, 

1917, he was tried by court-martial charging a violation of the ninety-sixth 
article of war on specifications substantially set out above and was found 
" not guilty.". It appears also that repairs to the car, subsequently ascertained, 
actually cost $159.32 and that 80 per cent of that amount was entered on the 
July pay rolls of Pvt. F 'a company against him. 

Paragraph 685, Army Regulations, prescribes: 

** If an article of public property be lost or damaged by the neglect or fault 
of an officer or soldier, he shall pay the cost thereof, or the cost of r^>airs» at 
such rates as may be determined by a survey of the property." 

3. It might well be that a soldier could commit an act that would fix a civil 
responsibility to the Governmwit against him without his becoming punishable 
under the Articles of War. It might also well be that the court-martial in this 

ease found Pvt. F not guilty for the reason that he should h^v^ been 

charged under the eighty-third article of war instead of the ninety-sixth 
article. There is nothing; in the record of this case to show that the facts 
charged in the special court-martial specifications are not substantially true, 
even though it is found they do not constitute a violation of the ninety-sixth 
article of war. 
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It is the opinion of this office that there are not sufficient facts in the record 
to ^lisprove the apparent validity of the survey establishing a civil liability 

from Pvt. to the Government, and It is therefore the opinion that the 

finding In that particular should stand. 



ALIEN: Nftturalfzatloii of Members of National Guard. 

The provisions of section 2166, Revised Statutes, regarding naturalization 
based on military service in the Armies of the United States do not include 
service in the militia when in the service of the United States. 

4-500. OcTOBEB 4, 1917. 

[Memorandum.] 

Subject : Naturalization of National Guard. 

1. The provision of the statute (R. S. sec. 2166) regarding naturalization 
based on military service restricts the privilege to any alien " who has enlisted, 
or may enlist, in the Armies of the United States, either the Regular or the 
Volunteer Forces." 

2. The question is whether by that language Congress meant to include the 
militia when in the service of the United States. 

3. The constitutional distinction between State militia and the National Forces 
is fundamental and clear. The National Forces are provided for in the twelfth, 
thirteenth, and fourteenth clauses of section 8 of article 1 of the Constitution ; 
and the State militia, even when called into national service, are covered by 
wholly different passages, namely, the fifteenth and sixteenth clauses of the 
same section. 

4. The distinction is so well known that it is incredible that Congress should 
have meant to include the militia in the quoted provision regarding naturaliza- 
tion. It is obvious that to indicate such an intent Congress would have added 
some such phrase as that found in the Constitution, for example, " or the militia 
employed In the service of the United States." The absence of such language 
shows that its presence was not intended. 

5. Nor Is it of consequence that a member of the State militia has takea 
the Federal oath prescribed in. the national defense act of June 3, 1916 (39 Stat, 
166, 211). That act shows clearly enough, especially in its section 111, that 
unless and until drafted into the Federal service the member of the National 
Guard remains in the militia. 

[See Act of May 9, 1918, 40 Stat. 542.] 



ENLISTMENT: Desertion; Fraudnleiit Enlistment; Beenlistment 

An enlisted man In the National Guard deserted and enlisted in the Medical 
Department, United States Army. After the drafting of the National Guard 
he was discharged from the latter enlistment for fraudulent enlistment. Held 
that he was included in the draft of the National Guard, that his present status 
is that of a deserter from the military service of the United States and that he 
is not eligible for reenlistment. 

58-141. 

War Department, J. A. G. O., October 4, 1917. — ^To The Adjutant General. 

1. The opinion of this ofllce is requested "as to the present status" of 

W , who, it appears, enlisted July 12, 1917, in Battery E, Third Field 

Artillery, Ohio National Guard, not then in the Federal service, and deserted 
therefrom July 20, 1917, enlisting on the same day in the Medical Department, 
United States Army. On August 13, 1917, he was discharged from this latter 
enlistment by paragraph 117, Special Orders No. 181, War Department, 1917, 
on account of fraudulent enlistment. 
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2. Battery E, Third Field Artillery, Ohio National Guard, was drafted Ipto 
the Federal service August 5, 1917, the rolls of that organization showing Wil- 
kinson to have been absent in desertion at that time. The fact that he was so 
absent on the date the President drafted into the Federal service the organiza- 
tion of which he is a member can not be regarded as in any way relieving him 
from the operation of the draft Although in desertion he was, nevertheless, a 
member of the National Guard of the State of Ohio and as such the draft oper- 
ated as to him as though he had been present with his organization. The pur- 
pose of the law, national defense act, authorizing the President to draft into 
the military service of the United States " any or all members of the National 
Guard," would be defeated if the members thereof are to escape liability from 
draft by deserting their organizations before the issuance of a proclamation by 
the President drafting them into the Federal service. The President having 
drafted into the military service of the United States a National Guard organiza- 
tion, clearly it was the intention of CJoiigress that the draft should include all 
members of that organization at the date of the draft whether present with It 
or in desertion. 

It is provided by the act authorizing the President to draft the National 
Guard into the military service of the United States that all persons so drafted 
shall from the date of their draft ^tand discharged from their National Guard 
organizations and shall from that date be subject to such laws and regulations 
for the government of the Army of the United States as may be applicable to 

members of the Volunteer Army. W , being subject to the draft, was, 

under the terms of the act referred to, discharged from his Natipnal Guard 
organization as of date of the draft, uud he then became subject to the laws and 
regulations for the government of the Army of the United States applicable to 
members of the Volunteer Army. 

In the above circumstances, It Is the opinion oj? this office that the prejsent 

status of W Is that of a deserter from the military service of the UziMetd 

States. His having been discharged from his fraudulent enlistment In the Hegu- 
lar Army did not terminate his amenability to military law for falling to report 
for service In the Army of the United States In response to the draft ft is 
recommended, however, in view of the unusual circumstances of this case, tlRt 

W be given an opportunity to report for duty in the organization of t2kd 

United States Army to which he belongs. In the event he should fall to anUl 
himself within a reasonable time of the opportunity thus extended to join bi« 
organization. It Is recommended that he be apprehended and brought to trt«I for 
the offense of desertion. 

3. W now requests authority to reenlist In the Regular Army, ststing 

that at the time he enlisted In the National Guard organization referred to 
above he was under the impression that It was a part of the Regular Army, and 
upon discovering It was not he enlisted In the Medical Department, United 
States Army. 

Section 1118, Revised Statutes, provides, inter alia^ that no deserter from the 
military service of the United States shall be enlisted or mustered into the 
military service. By act of August 22, 1912 (37 Stat 356), it Is provided that 
the above provision of section 1118, Revised Statutes, shall not be construed to 
preclude the reenlistment or muster into the military service of the United 

States of any person deserting In time of peace. W , however, having 

deserted in time of war, the Secretary of War Is without legal authority to 
authorize his reenlistment 



INSIGNIA OF MERIT: Unauthorized Wearing of Service Ribbons, 

The unauthorized wearing by civilians of campaign badges is made unlawful 
by section 125 of the national defense act (39 Stat. 166, 216.) 

There Is no statute forbidding their unauthorized use by officers or enlisted 
men, but such persons may be subjected to disciplinary action. 

46-300. 

War Department, J. A. G. O., October 5, 1917.— To The Adjutant €k««tal. 
1. By the first Indorsement the question is submitted to this office fPlrtther 
or not there is any authority to prevent those not legally entitled from wearing 
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the service ribbons representing the badges and medals of lionor awarded by 
the War Department. These campaign badges fall under authority of section 
1296, Revised Statutes, which provides that — 

" The President may prescribe the uniform .of the Army and the quantity and 
kind of clothing \Vhlch shall be issued annually to the troops of the United 
States." 

And by section 125, act of June 3, 1916 (39 Stat. 166, 216), it is provided that 
it shall be unlawful for any person not an officer or enlisted man of the United 
States Army to wear the duly prescribed uniform of the Army or any distinc- 
tive part of such uniform, or a uniform any part of which is similar to a dis- 
tinctive part of the duly prescribed uniform of the Army; but there is no en- 
actment forbidding "an officer or enlisted man" wearing any such campaign 
badge or the uniform of the United States as distinguished by the addition of 
any such distinctive insignia or badge. However, any officer or enlisted man 
not entitled to wear such campaign badges and medals of honor who does so 
may be subjected to disciplinary action. 

[As to the unauthorized wearing of certain insignia and badges within the 
District of Columbia and the penalty prescribed therefor, see act of Mar. 15, 
1906 (34 Stat. 62).] 



OFFICE: PAT AND ALLOWANCES: De Facto Offlcei- Bendering Serriees 
While Awaiting Besnlt of Physical Examination, 

Payment can not legally be made for services rendered by a civilian physician 
as a medical officer for the period between the time of his appointment and his 
subsequent notification that he had failed to pass his physical examination, 
since he was simply a de facto officer during such period. It is immaterial 
that the said notification was delayed through oversight on the part of the 
military authorities, and that the appointee, having in the meantime been 
ordered to service, rendered such services in good faith, 

58-700. ] 

War Department, J. A. G. C, October 5, 1917. — ^To The Adjutant General. 

1. The opinion of this office is desired as to whether payment can legally be 
made for services rendered by a civilian physician as a medical officer for the 
period between the time of his appointment and his subsequent notification 
that he had failed to pass his physical examination, the said notification hav- 
ing been delayed through oversight on the part of the military authorities and 
the appointee having in the meantime been ordered to service, and having in 
good faith rendered service. 

2. The facts in the case in reference, briefly stated, are given as follows : 
Joseph W. McCall was appointed by the Governor of Texas as first lieutenant 

in the Medical Corps of the Texas National Guard, subject to passing the neces- 
sary physical and mental tests, and on August 1, 1917, was ordered to report 
for examination before a Federal examining board at San Antonio. After hav- 
ing been given his physical examination he was ordered to take and was iriven 
his mental examination although he failed to pass the physical examination, 
and that fact was so i;eported to headquarters and the adjutant general of the 
State was so informed by telegraph on August 3. On August 4, he was ordered 
by wire by the adjutant general of the State to report for duty in the Federal 
service at Fort Worth, which he did, and on the 5th was ordered to Dallas. 
Tex., and placed in charge of the medical worli of the Fifth Texas Field Artil- 
lery. This duty he performed until August 23. On August 22 he was advised 
by the Federal mustering officer that his name was not on the roll, and on the 
23d was notified that he had failed to pass his physical examination. The 
Texas National Guard was drafted into the Federal service on August 5, and It 
is for the period of 18 days from this date to August 23, the date he was noti- 
fied that he had failed to pass his physical examination, that Mr. McCall claims 
payment for his services. It appears also that he provided himself with a 
uniform and equipment at a cost of about $70 which he states is almost a 
total loss to him. 

3. The officer in charge of militia affairs at Headquarters, Southern Depart- 
ment, Fort Sam Houston, Tex., states that the error occurred in the office ot 

87243''— 19 ^12 
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the adjutant general of the State^ to which officer official notice of McCalPs 
failure to pass his physical examination was telegraphed on August 3, and by 
whom he was ordered to report for duty on August 4. He thinks, however, 
that no blame can justly attach to any individual for this error as it was the 
natural result of the unavoidable congestion of business then existing, and he 
is of the opinion that as the claimant, in obedience to orders and in good faith, 
entered upon and performed the duties of a medical officer and provided him- 
self with a uniform and equipment, he earned his salary and is l^ally entitled 
to payment from the time the National Guard was ordered into the Federal 
service until he received notice of his physical disqualification. 

4. There would appear from the papers to be no question as to the go^ faith 
of the parties to the transaction and that the services were actually rendered 
for the period for which the payment is claimed. The only question appears 
to be as to whether the claimant was legally qualified to perform the service 
80 as to entitle him to payment. 

5. One of the primary qualifications, if not the primary qualification, for 
service in the Army both in reason and in law is that the applicant for enlist- 
ment or the appointee to a commission, as the case may be, shall be physically 
qualiped for the service. With respect to the physical examination of officers 
and men ordered into the Federal service from the National Guard, Congress 
has said (sec. 115, act of June 3, 1916, 39 Stat. 166, 212) : 

" Every officer and enlisted man of the National Guard who shall be called 
into the service of the United States as such shall be examined as to his nhysi- 
cal fitness under such regulations as the President may prescribe without fur- 
ther conuulssion or enlistment." 

Regulations promulgated thereunder (Spec. Beg. No. 55, 1917, par. 61) pro- 
vide that : 

'' The physical examinations of officers and enlisted men will be thorough and 
seai'ching and will be conducted In accordance with authorized rules for exam- 
ining recruits for the Regular Army." 

6. The claimant was almoin ted a first lieutenant of the Texas National 
Guard, which was about to be ordered into the Federal service, subject to his 
passing the prescribed physical and mental examination, and as he failed to 
pass the physical examination he could not be held to be legally qualified to 
exercise the functions of the office to which he was assigned. Since he actually 
rendered service, though not legally qualified to do so, his status would be that 
of an officer de facto with respect to which the rule is stated in Throop on 
Public Officers (sec. 649, p. 614), as follows: 

" The exercise of a power by an officer de facto, either judicial or ministerial, 
which lawfully pertained to the office of which he had possession, is valid and 
binding, where it is for the Interest of the public, or of any individual, except 
the officer himself, to sustain the officer's act; but where the officer himself 
founds a right upon such exercise, either personally or officially, it is not valid 
in his favor." 

Mechem in his work, " Public Offices and Officers," in treating of the same sub- 
ject, says; 

" It is well settled, therefore, that the lawful acts of an officer de facto, 
so far as the rights of third persons are concerned, are, if done within the scope 
and by the apparent authority of the office, as valid and binding as if he were 
the officer legally elected and qualified for the office and in full possession of 
it. (Sec. 328.) But while the acts of the de facto officer are thus valid as to 
third i)ersons, he can not himself acquire rights based upon his defective title. 

" It is well settled, therefore, that he can not maintain an action to recover 
the salary, fees, or other compensation attached to the office." (Sec. 331.) 

7. This rule appears to have been consistently followed by the accounting 
officers In the settlement of accounts of disbursing officers and of claims which 
have come before them for adjudication. In 9 Comptroller's Decisiona 167, Act- 
ing Comptroller Mitchell, quoting from the syllabus of the decision, held — 

" A United States commissioner, whose term of office expired April 15, 1902, 
and who was reappointed on July 30, 1902, but who acted as commissioner con- 
tinuously, was a de facto officer only during the interval between those dates, 
and he is not entitled to compensation for services performed as such." (See 
also 10 Comp. Dec. 554 and 12 Comp. Dec. 754.) 

8. It is the opinion of this office, therefore, that the claimant In the case in 
reference was not legally qualified to exercise the duties of a medical officer 
during the period for which he claims payment for his services, but that during 
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that time he was an officer de facto only, and as such can not legally be paid for 
the services which he performed. 



MEDICAL TREATMENT: Legality of Beqnirements as to Taccination and 
Inoculation in the Army. 

The Secretary of War may talie, and it Is his duty to take, such means to 
preserve the health of the Army as medical science considers -reasonably neces- 
sary and desirable. Hence, individual objections to vaccination and inoculation 
should be disregarded. 

October 6, 1917. 

6-227.6. 

[Memorandum for the Secretary of War.] 

1, Obviously, a man has no God-given or constitutional right to conduct him- 
self in suctf a way as, according to the common judgment of" society, would be 
highly injurious to others. A man has no God-giVen or constitutional right to 
inoculate others with smallpox. The Secretary of War may, and it is his duty, 
to take those means which, in the light of medical science as at present com- 
monly understood, are necessary to the preservation of the health of the Army. 
That individual views upon such matters, or individual idiosyncracies, can not 
be respected by the State is clearly shown In Jacol>8on v. Massachusetts, 197 
United States, 11. In that case it was held, as no doubt it has been held gen- 
erally, that constitutional rights are not infringed by compulsory vaccination 
laws. The courts take judicial notice of the efficacy of vaccination, and so, of 
course, do all Government authorities. 

2. There is no need of entering upon a long constitutional discussion of Indi- 
vidual rights in such matters. The Government of the United States is entitled 
to the service of its citizens, and the power of the Commander in Chief and 
proper military authority is sufficient to take every reasonable means necessary 
to the preservation of the Army in its highest efficiency^ I have no hesitancy 
in advising you that in such matter the peculiar views upon matters of this 
kind of any sect or individual need not be, and obviously for the efficiency of 
the Army, can not be, respected. 



AUTOPSY: Bight to Perform; Oath of Enlistment; Not Required of 
Drafted Men. 

A division surgeon has the legal right to perform an autopsy in all cases of 
death of officers and enlisted men, including drafted men. If there is a sound 
military reason therefor. 

Drafted men need not and ought not to be sworn into the service. 

^227.6. 

War Department, J. A. G. O., October 6, 1917.— To The Adjutant General. 

1. The question that seems to be raised by this paper is whether or not it 
will be legal for a division surgeon to perform an autopsy in all cases of death 
of officers and enlisted men and of drafted men " who have not been sworn Into 
the service," who die in base hospitals. 

2. In the first place, drafted men need not and ought not to be s^vorn into the 
service. They are brought into the service of the United States by virtue of 
the draft alone and there is no need of attempting to accentuate that obliga- 
tion by an oath. Coming down to the question itself, I think that there can be 
no question but that military authority over all persons who are members of 
the Army of the United States is sufficient to authorize the performance of an 
autopsy in all the cases contemplated, if there is sound military reason therefor. 
It is not within my province to express my opinion upon the question whether 
such military reason exists. 
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BISOHABGE: Aliens Sabjeet to Draft 

Citizens of a foreign country subject to draft may not be released therefrom 
to permit them to enlist in the army of their own country. 

October 6, 1917, 
34-442. 

[Memorandum for the Chief of the War College Diyisioir, General Staff.] 

Subject : Syrians ih the United States capable of military service. 

Answering the question in your mwnorandum of October 4, this office must 
say that the law does not permit the release of Syrians subject to draft in 
order that they may enlist in the Syrian Army. 



WILITIA: Expense for Armories, ete. 

Necessary expenses for armories, fuel, light, water, etc., for the organized 
National Guard incurred after August 5, 1917, are proper charges against the 
United States. 

80-710. 

War Department, J. A. G. C, October 8, 1917. — ^To The Adjutant General. 

1. This is a letter from the adjutant general of Kansas relative to the settle- 
ment of accounts for rental of armories and for fuel, light, water, etc., for the 
organized National Guard incurred subsequent to August 5, 1917, the date the 
State National Guard was drafted into the Federal service. He states that the 
State auditor questions the legality of payment from State funds of accounts 
for these purposes, and that organization commanders have been directed to 
close their expense accounts to August 5, 1917, and to forward all unexpended 
funds to the office of the adjutant general, and that as some of the State or- 
ganizations have continued to occupy the buildings for which the rental, etc., 
has heretofore been paid from the State appropriations, many inquiries are 
coming into his office as to how these accounts that have accrued since August 
5 are to be paid. 

2. As the National Guard of Kansas was drafted into the Federal service on 
August 5, 1917, and became a part of the military forces of the United States 
on that date, the necessary expenses of the character in question would be pay- 
able from the Federal appropriations from and after that date. It does not 
appear that any contracts have been entered into by officers of the Federal Gov- 
ernment for the lease of these buildings or for the purchase of light, water, etc., 
for the use of the said troops, but it is believed that their continued occupation 
and use after the above date would constitute an Implied contract on the part 
of the Federal Government to pay a reasonable compensation for the service as 
a quantum meruit y and that the amount paid by the State for the service prior 
thereto, unless manifestly unreasonable, could properly be accepted as a fair 
valuation of the service in any settlement therefor that may be made by the 
officers of the United States. 

3. It would appear that the services in question are properly payable from 
the quartermaster appropriations for rent of buildings or portions of buildings 
for the use of troops, etc., and for the supply of heat, light, water, eto^ to the 
Army. 



PAT AND ALLOWANCES: Naval Gun Crews; Subsistence. 

Naval officers In charge of naval gun crews on United States Army transports 
are not entitled to their subsistence at Government expense. 

94-124.1. 

War Department, J. A. G. C, October 8, 1917.— To The Adjutant General. 
1. In the accompanying letter the general superintendent of the Army trans- 
port service. New Yorli, N. Y., raises the question whether the naval officers in 
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charge of the naval gim crews on United States Army transports are entitled 
to their subsistence on the transports without charge. 

2. It is the understanding of this office that commissioned naval officers on 
duty on naval vessels are not entitled to their subsistence without charge, but 
are charged therefor. Likewise, officers of the Army assigned to duty on United 
States Army transports are required to pay for their subsistence. Only when 
officers on transports are in a travel status are they entitled to their actual 
expenses, including subsistence. In the absence, therefore, of statutory author- 
ity for the allowance of subsistence to naval officers while on sea duty, I am 
of opinion that subsistence can not be furnished without charge to the naval 
officers on duty on the United States Army transports. Merchant vessels may 
furnish such officers subsistence without charge, but the department can author- 
ize such an allow^ance at Government expense only under statutory sanction, 
and, as indicated above, there appears to be no statutory authority therefor. 

3. In this connection reference is made to an opinion of this office, dated 
September 26, 1917 (Ops. J. A. G. 94-124.1), in regard to a per diem allowance 
to commissioned officers and enlisted men of the Navy attached to vessels for 
guard duty for procuring subsistence while in port when it becomes impracti- 
cable for them to be subsisted on the vessels. In so far as that opinion may 
indicate that the commissioned naval officers may be subsisted at Uie expense 
of the United States while engaged on such duty, it should be ignored, as it was 
written with the erroneous understanding that naval officers on sea duty are 
entitled in the Navy to their subsistence without charge. 



INTOXICANTS: Porto Bico. 

Section 12 of the act of May 18, 1917 (40 Stat. 76, 82), and the regulations 
thereunder, prohibiting intoxicating liquors within specified distances of camps, 
apply to military camps in Porto Rico for the mobilization and training of 
drafted men. 

48-100. 

War Department, J. A, G. 0., October 8, 1917. — ^To The Adjutant GJeneral. 

1. The views of this office are desired upon the question whether section 
12 of the act of May 18, 1917, and the regulations promulgated thereunder, are 
applicable to the military camps which may be established in Porto Rico. 

2. The pertinent part of section 12 of the act of May 18, 1917 (40 Stat. 76, 
82), provides — 

"That the President of the United States, as Commander In Chief of the 

Army, is authorized to malje such regulations governing the prohibition of 

alcoholic liquors in or near military camps and to the officers and enlisted 

men of the Army as he may from time to time deem necessary or advisable: 

Provided, That no person, corporation, partnership, or association shall sell, 

supply, or have in his or its possession' any intoxicating or spirituous liquors 

at any military station, cantonment, camp, fort, post, officers* or enlisted men*s 

club, which Is being used at the time for military purposes under this Act, 
* ♦ * *> 

It Is seen that the operation of section 12 of the act of May 18, 1917, Is not 
restricted to military camps within what may be termed continental United 
States, but Includes all military camps wherever situated to which the laws 
of the United States may extend. Said act of May 18 Is extended and made . 
applicable to Porto Rico by section 9 of the act of March 2, 1917 (39 Stat. 951, 
954), known as the new Porto Rican organic law, which, In part, provides — 

" That the statutory laws of the United States not locally Inapplicable, ex- 
cept as hereinbefore or hereinafter other^vlse provided, i^all have the same 
force and effect In Porto Rico as In the United States, * * *." 

The order of the President issued August 16, 1917 (Bui. No. 48, W. D. 1917, 
par. I), provides that the term military camps "shall be construed to refer 
only to cantonments or camps established for the mo4)ilizatlon and train- 
ing of divisions of the National Army or divisions composed of members of 
the National Guard drafted Into the service of the United States, to train- 
ing camps established under authority of section 54 of the national defense 
act approved June 3, 1916 (39 Stat. 166, 194), to camps at ports of embarkation, 
to other camps designated as embarkation camps, to camps designated as 
ambulance camps, and to camps designated as aviation camps.' 



>• 
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3. The opinion of tl>is office Is, therefore, that section 12 of the act of May 
18, 1917, and the regulations promulgated thereunder, are in force in Porto 
Rico, and applicable to military camps which may be established for the mo- 
bilization and training of the drafted men referred to in the letter of the 
Assistant Attorney GeneraL 



PESEBTION: AdmliiistratiTe Determination tliat Eseaped Garrison Pris- 
oner is a Deserter. 

For the purpose of securing his apprehension it is competent for the military 
authorities to determine administratively that an escaped garrison prisoner is 
a tieserter and to offer and pay the reward of $50 for his apprehension and 
return. It is immaterial to this question whether or not he is thereafter 
tried for desertion. 

26-240. 

War Department, J. A. G. O., October 8, 1917.— To The Adjutant General. 

1. The question is raised in these papers as to whether a reward is payable 
to the superintendent of police of Lafayette, Ind., for the arrest and return to 
military control of Pvt. James Peak, an escaped garrison prisoner from Fort 
Benjamin Harrison. 

2. The papers show that on August 22, 1917, the adjutant of the One Hun- 
dred Fiftieth Field Artillery at Fort Benjtiniin Harrison addressed the follow- 
ing telegram to the chief of police of Lafayette, Ind. : 

" Pvt. James Peak, Battery C, escaped August 20 from guardhouse. Usual 
reward and expenses for apprehension and delivery to Fort Benjamin Harrison 
will be paid. If apprehended notify the headquarters." 

It further appears that, acting upon this advice, the superintendent of police 
of Lafayette arrested Pvt, Peak and duly returned him to militarj^ control August 
24. In my judgment the usual reward of $50 is payable. The escape of the 
prisoner was prima facie desertion. Whether he was tried for desertion or not 
does not appear from the papers, but for the purpose of securing his apprehen- 
sion it was competent for the military authorities to determine administratively 
that he was a deserter and offer and pay the reward for his arrest and return. 
(Dig. Ops. J. A, G. 1912, p. 403.) 

3. The amount payable as reward is limited by the statute and regulations 
to $50, and the claim of the superintendent of police for reimbursement of 
expenses in addition to the reward can not, therefore, be paid. 



PAT AND ALLOWANCES : Transportation of Basrer«ge. 

* 

Under General Orders, No. 86, War Department, 1917, providing for the ship- 
ment of officers' baggage, the cost and not the distance is the measure of the 
allowance where an officer's baggage is shipped to a station other than the 
place to which he is assigned. 

94-232. 

War Department, J. A. G, O., October 9, 1917.— To The Adjutant General. 

1. In connection with the accompanying request of CoL E. O. Sarratt, wlio 
was recently relieved from duty in the Canal Zone and commissioned in the 
National Army and assigned to duty at Camp Dix, N. J., to have his baggage 
shipped from the Canal Zone to San Antonio, Tex., the question is raised by 
the Quartermaster Corps as to whether the distance from the Canal Zone to 
Ban Antonio is to be considered as no greater tlian from the Canal Zone to 
Camp Dix, N. J., within the purview of General Orders, No. 86, War Depart- 
ment, 1917, providing for the shipment of officers' baggage in the present emer- 
gency when assigned to duty in the field, etc., having in view the actual distance 
between the two points and the fact that there is no ti'ansport service from the 
Canal Zone, except to New Yorlc 

2. Apparently the Quartermaster Corps has misapprehended the effect of the 
order referred to« The cost and not the distance is the measure of the alk)w- 
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nnce where an officer's baggage is shipped to a station other than the place to 
which he is assigned. It is provided by the order, inter alia, that officers or- 
dered to change station, or ordered for service in the field, will be entitled to 
have their authorized allowance of baggage for permanent change of station 
shipped at public expense from their last permanent station or post "to any 
locality, the distance to which the coat of transporting the same i« riot greater 
than the place to which they are ordered to duty." 

If the meaning of the clause just quoted is not entirely clear as to whether 
distance or cost is the governing factor, all doubt is removed upon this point 
by the provisions of the third paragraph of the order which makes it entirely 
clear that cost and not necessarily distance is to govern. If, therefore, it is 
possible to ship Col. Sarratt's baggage from the Canal Zone to San Antonio at 
a cost not exceeding what it would cost to ship it to Camp Dix, it is clear that 
the order authorizes such shipment, regardless of distance or routing. If, how- 
ever, it is necessary to ship it via New York, it is evident that its shipment 
from New York to San Antonio would involve an expense in excess of the 
officer's allowance, inasmuch as the cost from New York to San Antonio would 
be greater than from New York to Camp Dix, N. J. 



PAY AND ALLOWANCES: Stadents in Training Schools. 

Enlisted men of the National Guard, as well as students at Signal Corps 
aviation schools, while being trained as officers in training schools or camps 
are entitled to the same pay and allowances as candidates at Reserve Officers* 
training camps. 

72-200.1. 

War Department, J. A. G. 0., October 9, 1917.— To The Adjutant General. 

1. In the accompanying communication from the Chief Signal Officer, refer- 
ence is made to the fact that applicants for commission in the Aviation Sec- 
tion, Signal Officers* Reserve Corps, who are receiving Hying instructions at 
Signal Corps aviation schools are being allowed the same pay and allowances 
as candidates at Reserve Officers' training camps, and a decision is requested 
whether enlisted men of the National Guard on the same duty will receive the 
same pay and allowances. 

2. Authority for the pay of persons selected for training for commissions Is 
contained in the Army appropriation act approved May 12, 1917. (40 Stat. 40, 
70.) In a proviso to the provision making appropriation for the maintenance of 
camps for the military instruction and training of citizens selected under regu- 
lations prescribed by the Secretary of War for furnishing them with clothing, 
subsistence, transportation, necessary medical treatment, etc. The said proviso 
is in the following language : 

**Providedj That the Secretary of War is hereby authorized out of this ap- 
propriation to pay to persons designated by him for training as officers in the 
Army during the period of their training the sum of not to exceed $100 per 
month in addition to the allowances authorized by said section 54: Provided, 
That they shall agree to accept appointment In the Officers* Reserve Corps in 
such grade as may be tendered by the Secretary of War.'* 

This proviso was doubtless designed primarily to apply to persons being 
trained for c^ommissions In the camps established in accordance with the pre- 
ceding appropriation provision and section 54 of the national defense act (39 
Stat. 166, 194.) The language of the proviso, however, is broad enough to 
include persons being trained as officers elsewhere and to include any person 
selected by the Secretary of War for training as an officer ; and it is the view 
of this office that an enlisted man designated to receive special instruction and 
training for a commission, in accordance with the terms of the proviso, may 
legally be allowed the same pay and allowances as a civilian being similar] y 
trained. His pay and allowances as an enlisted man would be suspended during 
the time for which he is entitled to the higher pay under the above proviso. 

3. In the opinion of this office the question submitted should be answered 
in the affirmative. 
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SOLBIEB: Noncommissioned Officer; Lance CorporaL 

A lance corporal is not a noncommissioned officer. 

72-230. 

War Department, J. A. G, C, October 9, 1917.— To The Adjutant General. 

1. The question presented is whether the Military Academy appropriation act 
for the fiscal year 1918 containing the clause "for extra pay of 38 nonconuuis- 
sioned officers as assistant instructors of cadets, at 50 cents each per day " 
allows the paying to a lance corporal of such extra sum. This appropriation 
act provides extra pay for noncommissioned officers, and the question is 
squarely presented whether a lance corporal is a noncommissioned officer within 
the meaning of this act. 

2. A lance cori)oral is not a creature of statute, but of regulations merely. 
Paragraph 272, Army Regulations, 1913, permitting the appointment of lance 
corporals, reads as follows: 

" To test the capacity of privates for the duties of noncommissioned officers 
company commanders may appoint lance corporals, who will be obeyed and 
respected as corporals, but no company shall have more than one lance corporal 
at a time, unless there are noncommissioned officers absent by authority, during 
which absence there may be one for each absentee." 

While there can be no doubt of the right of the proper authorities to appoint 
and detail lance corporals in accordance with paragraph 272 of the Army 
Eegulations, it seems clear that a lance corporal is not a noncommissioned 
officer and that he can receive, while acting as such, only the pay of a private. 

It is, therefore, the opinion of this office that a lance corporal can not receivt 
extra pay while performing the duty of an assistant instructor of cadets. 



OFFICE: Eligibility for Appointment as Prorisional Second Lieutenant. 

No person is eligible as a member of the National Guard, for appointment 
as a provisional second lieutenant In the Regular Army under section 24 of the 
national defense act (39 Stat. 166, 182) as amended by the act of May 12, 1917 
(40 Stat. 40, 44), unless he Is a member of the National Guard at the date of 
appointment. It is immaterial whether or not he was a member of National 
Guard at date of examination. 

64>213.3. 

War Department, J. A. G. O., October 10, 1917.— To The Adjutant General. 

1. The opinion of this office is desired upon the question of the eligibility of 
Second Lieuts. Bruck, Fourth Field Artillery ; O'Malley, Thirty-eighth Infantry ; 
and Minuth, Field Artillery Section, Officers' Reserve Corps, to appointment as 
provisional second lieutenants in the Regular Army. These officers were mem- 
bers of the National Guard at the time of their examination but not at the 
date when appointment as provisional second lieutenants in the Regular Army 
could have been made, having been theretofore discharged from tlie National 
Guard to accept commissions in the Officers' Reserve Corps. 

2. It is suggested that as these persons were members of the National Guard 
at the time of examination they may be eligible for appointment under the 
provisions of the act of June 3, 1916 (39 Stat. 166), as amended by the act of 
May 12, 1917, and. that accordingly a different question is presented from the 
one considered In the opinion of this office of August 17, 1917. The amendment 
of May 12, 1917 (40 Stat. 40, 73), provides in part: 

" That the President be, and he is hereby, authorized to waive the age limit 
in all cases where the candidate for second lieutenant, who being within the 
maximum age limit at the date of examination has passed or may pass the 
examination, and who has become or may become ineligible on account of age 
before the date of his appointment and to appoint such candidate with rank 
from the same date as other candidates of like class who have been or may be 
appointed as the result of the same examination : Provided, That such appoint- 
ment is made within one year from the date of such examination." 
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3. It is seen that this provision of tlie amendm,ent is applicable only to the 
age limit and does not apply to any other condition affecting the eligibility of 
a person for appointment.. The provisions of section 24 of the national defense 
act as amended by the act of Congress approved May 12, 1917 (40 Stat. 40, 44), 
read as follows: 

"Vacancies in the grade of second lieutenant created or caused by the in- 
creases due to this act, in any fiscal year shall be filled by appointment in the 
following order: * * * (second) under the provisions of existing law of 
enlisted men, including ofiicers of Philippine Scouts, between the ages of 
twenty-one and thirty-four years, whose fitness for promotion shall have been 
determined by competitive examination; and of members, including oflacers, of 
the Organized Militia, the National Guard, or Naval Militia, between the ages 
of twenty-one and thirty-four years. who have had at least ninety days actual 
Federal military service under any call of the President during the calendar 
year nineteen hundred and sixteen, and whose fitness for promotion shall have 
been determined by examination; * * *." 

Clearly this provision requires that a person shall be a member of the Na- 
tional Guard at the date of his appointment as a provisional second lieutenant 
in the Regular Army. It is observed that it expressly fixes the requirement of 
membership in the National Guard as of the date of appointment in the Regular 
Army and not as of the date of examination, and manifestly this provision in 
the amendment is not satisfied by membership in the National Guard at time of 
examination without membership at the, time of appointment. 

4. Therefore it is the opinion of this office that the question presented is not 
affected by the amendment of May 12, 1917, and that no i)erson is eligible as a 
member of the National Guard for appointment as a provisional second lieu- 
tenant in the Regular Army under section 24 of the national defense act as 
amended by the act of May 12, 1917, unless he is a member of the National 
Guard at the date of his appointment 



DESERTION: Seleetire Draft Act; Reward. 

Drafted persons who fail to respond to the draft are deserters and are sub- 
ject to trial by courts-martial for desertion. Reward of $50 may be paid for 
their apprehension and delivery. But only those should be brought to trial for 
desertion whose intent was to evade military service. 

26-221. I 

War Department, J. A. G. O., October 10, 1917.— To The Adjutant General. 

1. Remarks of this office are desired on the following telegram : 

" Reference telegram Sept. twenty-eight reference drafted men or deserters. 
Shall reward be paid for delivery these men? Twenty-five deliveries have al- 
ready been made to this camp and none held for trial. Ignorance principal 
cause. Many negroes involved. Believe assistance of civil officer necessary, 
but fear the opportunity for abuse. It would seem that some process of en- 
forcement, short of desertion, coupled with appropriate punishment, might be 
devised. Three men from fifteenth divisional area delivered here as deserters. 
Desertion is, however, not indicated by the available facts. Instructions as to 
disposition of these men requested. Sturgis." 

2. The question here presented, with reference to the payment of a reward 
for the apprehension as a deserter of a drafted person who fails to respond to a 
draft, was discussed in an opinion from this office under date of September 26, 
1917 (Ops. J. A. G. 26-221), in which it was said : 

" This office has had under consideration for several days the question whether 
or not a drafted person who fails to respond to the draft is a deserter within 
the sense of the law which authorizes Ihe payment of $50 reward for the appre- 
hension of deserters from the military service, and has reached the conclusion 
that the answer should be * Yes.' This means, of course, that a person who has 
been drafted and who, through refusal or neglect, fails to respond to the draft 
and report at his place of mobilization in accordance with orders, may be tried 
under the fifty-eighth article of war for desertion from the military service, 
in which he is placed by the draft, as provided in section 2 of the act of May 18, 
1917, and the second article of war. It follows that such a person is subject to 
arrest by the civil authorities as authorized by the one hundred and sixth arti- 
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cle of war, and that $50 reward may be paid as provided for In paragraph 121, 
Army Regulations, which is in pursuance of a provision in the annual Army 
appropriation act under the heading, * Incidental expenses, Quartermaster 
Coi-ps,' for the payment of not exceeding $50 as expenses for the arrest and 
apprehension of deserters from the military service, etc." 

3. It ha« also been held by this office that a person drafted apd who fails to 
respond to the draft is a deserter witliin the meaning of the fifty-eighth article 
of war, and that he may be tried for desertion by a general court-martial. It 
does not follow that every such deserter surrendered by the civil authorities and 
for whom a reward is claimed should be brought to trial by a general 
court-martial. Indeed, sound military administration would seem to dictate 
that every such case should be most carefully investigated and that only such 
persons should be brought to trial as have shown an intent to evade military 
service. 



CHAPLAINS: Eligibility of Christian Seience Readers. 

First readers of the Christian Science Church are eligible to appointment as 
chaplains at large under the act of October 6, 1917 (40 Stat 394), authorizing 
appoiutment from religious sects not recognized in the apportionment of chap- 
lains now recognized by law. 

2-229.3. ^ OcTOBEB 10, 1917. 

[Memorandum for the Secretary of War,] 

Subject : Are first readers of the Christian Science Church eligible for appoint- 
ment as Army chaplains? 

1. You have submitted the above question, and after considering the history, 
activities, and purposes of the Christian Science Church, my opinion is that the 
answer is to be found in the act of October 6, 1917 (40 Stat. 394), entitled "An 
act authorizing appointment of chaplains at large for the United States Army," 
and providing as follows: 

"That the President may appoint for service during the present emergency 
not exceeding twenty chaplains at large for the United States Army representing 
religious sects not recognized in the apportionment of chaplains now recognized 
by law." 

The essential question submitted involves the two following essentials: 

(1) Do first readers of the Christian Science Church represent a religious 
sect? 

(2) If so, have such first readers been recognized in the apportionment of 
chaplains now recognized by law? 

There can be no doubt of the religious purpose of the Christian Science Church. 
The very term " church " Imports an organization for religious purposes. This 
church is a world-wide organization with followers in great numbers and with 
property of great value. It has a distinct regular existence ; a recognized creed; 
a distinct and definite government ; and a membership not associated with any 
other church or denomination. It has a literature of its own ; established places 
of religious worship; regular congreeratlons ; and regular religious services. ItB 
services consist of denominational exercises, including singing, prayer, Scripture 
reading, and specially prepared sermons taken from the Bible and the Christian 
Science textbook. It appears that such services are conducted by readers. 
These readers so elected are denominated first readers, and their duties consist, 
among others, of conducting funeral services, comforting the sick and sorrowing, 
and rendering such other evangelical work as ministers of the Gospel are 
ordinarily called upon to do. There can be no doubt that the Christian Science 
Church is a religious sect. 

In answer to the query whether the " first readers " of this sect, or such of Its 
members as would be qualified to act as chaplains, have been recognized as such, 
tt seems clear, from a consideration of the history and the passage of this act, 
that they have not. In fact, as disclosed by the debates accompanying and ex- 
plaining the act a?* well as the report of the committee. It would seem that one 
of the general objects of the act of October 6, 1917, supra, was to provide ex- 
pressly for the appointment of Army chaplains from among those who profess 
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the Christian Science faith. It can, therefore, be safely asserted that the mem- 
bers of the Christian Science Church have not been heretofore recognized in the 
denominational apportionment of chaplains for appointment in the United States 
Army. And it is the opinion of this office that the first readers of the Christian 
Science Church are eligible for appointment as chaplains within the meaning of 
the act of October 6, 1917. 



OFFICE: Eligibility of Members of National Army for Appointment as 
ProTisional Second Lieutenants. 

Under section 24 of act of June 3, 1916 (39 Stat. 166, 182), as amended by 
the act of May 12, 1917 (40 Stat. 40. 44), and section 2 of act of May 18, 1917 
(40 Stat 76, 78), any man who has completed one year's service in the National 
Army may become a candidate for a vacancy In the grade of second lieutenant 
!d the Regular Army created or caused by the Increase due to the operation of 
the act of June 3, 1916, but not for a vacancy not so caused. The phrase " except 
as to promotions " in section 2 of the act of May 18, 1917, applies exclusively to 
officers. 

October 10, 1917. 

64-212. I 

[Memorandum iW Col. Kreger.] '. 

1. Your letter of the 29th ultimo presents this question : Can a soldier in the 
National Army, after a service of one year, take examination for commission as 
a second lieutenant in the Regular Army, as is provided may be done in the case 
of a soldier in the Regular Army? A slightly different situation is in fact 
presented by the letter which you Inclose. However, as I propose to base my 
opinion flatly upon the situation as I have just expressed it, it will not be neces- 
sary to consider the variations suggested by said letter. 

2. Section 24 of the act of June 3, 1916 (39 Stat. 166, 182), as amended by 
Section 2 of the act of May 18, 1917 (40 Stat 76, 78), contains this provision: 
" Vacancies in the grade of second lieutenant created or caused by the in- 
creases due to this act in any fiscal year shall be filled by appointment in the 
following order : * .* * Provided further. That enlisted men of the Regular 
Army who have completed one year*s service with an organization may become 
candidates for vacancies in the grade of second lieutenant created or caused by 
the increases due to the ox)eration of this act." 

Section 2 of the act of May 18, 1917 (46 Stat. 76, 78), contains this provision* 

"All persons drafted into the service of the United States and all officers 
accepting commissions in the forces herein provided for shall, from the date of 
said draft or acceptance, be subject to the laws and regulations governing the 
Regular Army, except as to promotions, so far as such laws and regulations are 
applicable to persons whose permanent retention In the military service on the 
active or retired list is not contemplated by existing law * ♦ *." 

The clause " except as to promotions " applies exclusively to officers. Thus 
this section of the draft act makes all soldiers drafted into the service of the 
National Army subject to the laws and regulations governing the Regular Army, 
except in minor particulars and details which are not necessary to be here con- 
sidered. One of the laws and regulations governing the Regular Army is that 
quoted above from section 24 of the act of June 3, 1916, to the effect that an 
enlisted man of the Regular Army who has completed one year's service therein 
may become a candidate for a vacancy in the grade of second lieutenant, created 
or caused by the increases due to the operation of said act. The necessary re- 
sult, therefore, of Congress placing the drafted man of the National Army under 
the laws and regulations governing the Regular Army is to give to the drafted 
man in the National Army the same rights, so far as becoming a candidate for a 
vacancy in the grade of second lieutenant Is concerned, as are given to enlisted 
men in the Regular Army by the amendment of May 12, 1917, to section 24 of 
the act of June 3, 1916, quoted above. 

Justice and equity require that this conclusion shall be reached. A drafted 
man in the National Army is to be required to go to the front and place his 
life in jeopardy. An enlisted man of the Regular Army is called upon for no 
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moator sS\mvKv ami for no fuller sacrifice. If the provision allowing the en- 
UsU'U luau lu the Kegular Army to become a candidate for a second lieutenancy 
\n iliv* Ui-^ular Army was Intended as a reward for service, as it undoubtedly 
wuHt th^? siuue principles of justice and gratitude require that the same prlvi- 
K'K» Jituill be accorded the man who has served in the National Army. 

H. I conclude that any man who has completed one year's service in the 
National Army may become a candidate for a vacancy in the grade of second 
lieutenant created or caused by the increases due to the operation of the act of 
June 8, 1916. For vacancies in the Regular Army not thus caused, such soldier 
could not become a candidate by virtue of the provision quoted. 



WAR: Restriction on Use of Aircraft 

The President has power in time of war, when reasonable necessity exists 
therefor, to take the necessary means to prevent the flying of aircraft, except 
such as is permitted by the War Department. 

6-228.1. 

War Department, J. A. G. O., October 11, 1917. — To Gen. Saltzman, Signal 
Corps. 

This question is one of many of those which arise during war involving the 
scope and extent of the war power of the Executive, and upon which little can 
be said with definiteness and assurance. Without expressing the reasons, there- 
for at this time, I may say that, in the judgment of this oflice, the Executive 
power in time of war, when reasonable necessity therefor exists, may take the 
necessary means to prevent the flying of aircraft during war, except such as Is 
permitted by the War Department. The delay in returning this indorsement 
has been occasioned by the necessity of making as thorough a study of the 
fundamental questions Involved as was possible under the circumstances in 
order that a sustainable conclusion might be reached. 



DESERTION: Reward; Place of Delirery. 

No greater sum than $50 can be paid for the apprehension and return of a 
deserter, although the expense of his return may exceed that amount. But 
there is no objection to designation of a convenient place for receipt of deserters 
apprehended and delivered by civil authorities, and a detail may be stationed at 
the designated place to receive such deserters or a guard sent there to receive 
and return them. 

26-200. 

War Department, J. A. G. O., October 11, 1917.— To The Adjutant General. 

1. There has been referred to this office for remark by order of the honorable 
the Secretary of War, a telegram from Governor Boyle, of Nevada, addressed to 
the Provost Marshal General. In substance the telegram states that the cost 
and expense of the delivery of deserters to the nearest Army camp or post from 
almost every section of Nevada exceeds $50. Governor Boyle asks to be advised 
if the usual reward can be increased or a representative of the Army stationed 
in Nevada to receive deserters who are apprehended in that State, and if so, 
where such representative will be stationed. 

2. No greater sum than $50 can be paid for the apprehension, securing, and 
delivering of deserters and the expenses iacident to their pursuit. 

8. In an opinion given by this office under date of February 15, 1912 (Ops. 
J. A. G. C. 17327), in a case arising in the Hawaiian Islands, it w^as said: 

"There is nothing to prevent, however, a guard being sent to any of the 
islands in the Hawaiian group, there to search for and apprehend or receive the 
person of a deserter. It is true that the expense involved in sending an armed 
party to arrest or to take over the deserter might be greater than that incurred 
were the sheriff to bring the prisoner directly to Honolulu, but if no civilian can 
be tempted by the reward, and the ciipturc of the deserter is desired, no other 
course is open to the Government. ♦ ♦ • 
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"The general rule under which the War Department. may offer rewards for 
the apprehension of evildoers and pay the same from the contingent fund is not 
applicable to the rewards to be paid for the apprehension of deserters, since 
these rewards are specifically provided for by law. On the other hand, should 
it be determined to send an armed party to a given point to receive the person 
of the deserter, there is no restriction placed upon the cost involved by the 
journey of the party. It would seem as though in certain cases the apprehen- 
sion of the deserter were hardly worth the money to be expended, but this is a 
question of administration to be determined by those having before them the 
question of whether to incur such expenses is to the advantage of the service." 

4. This office is of the opinion that as an administrative matter the War De- 
partment may, if it deems it advisable to do so, lawfully designate some con- 
venient place in Nevada where it will receive deserters apprehended and deliv- 
ered by the civil authorities, and a detail may be stationed at the place so desig- 
nated to receive such deserters, or a guard may be sent to receive and return 
them to the appropriate camp or command. 



BANK: Regular Army Officers Holding Temporary Commissions. 

Under the thirty-eighth section of the national defense act of June 3, 1916 (39 
Stat. 166, 190), and the one hundred and nineteenth article of war, captains in 
the Regular Army assigned to active duty as junior military aviators and auto- 
matically thereby obtaining the rank of major, outrank and have precedence 
over officers of the same grade in any forces drafted or called into the service 
of the United States, such ils the Officers' Reserve Corps. 

82-200. 

AVar Department, October 12, 1917.— To The Adjutant General. 

1. The views of this office are desired as to whether a major, junior military 
aviator. Is superior In rank to a major. Aviation Section, Signal Corps, United 
States Reserve, when the Reserve Corps major w^as assigned to active duty with 
such rank previous to the rating of the regular officer as a junior military 
aviator. The facts giving rise to this question are that Maj. H. B. Hersey was 
commissioned a major In the Officers' Reserve Corps, Aviation Section, Signal 
Corps, and assigned to active duty several weeks prior to the detailing of 
Capts. H. L. MuUer and Harold Gelger, of the Regular Army, to active duty as 
junior military aviators. 

2. The question submitted Is answered by section 38 of the national defense 
act of June 3, 1916 (39 Stat. 166, 190), and by the one hundred and nineteenth 
article of war. 

Section 38 of the national defense act, supra, after authorizing officers of the 
Officers* Reserve Corps to be ordered to active service therein, provides that : 

" While such reserve officers are on such service they shall, by virtue of their 
commissions as reserve officers, exercise command appropriate to their grade 
and rank in the organizations to which they may be assigned. * * * pro- 
vided. That officers so ordered to active service shall take temporary rank 
among themselves, and In their grades In the organizations to which assigned, 
according to the dates of orders placing them on active service ; * * *." > 

Under these plain provisions of the law a major In the Officers' Reserve Corps 
would exercise command appropriate to his grade and rank, and would take 
rank In his grade according to the date of the order placing him on active 
service. 

3. As to a regular officer assigned to active duty as a junior military aviator, it 
is provided In section 13 of the national defense act (39 Stat. 166, 175), that — 

" Each duly qualified junior military aviator shall, while so serving, have the 
rank, pay, and allowances of one grade higher than that held by him under his 
commission if his rank under said commission be not higher than that of cap- 
tain, and while on duty requiring him to participate regularly and frequently 
in aerial flights he shall receive in addition an increase of fifty per centum in 
the pay of his grade and length of service under his commission." 

Under and pursuant to the provisions of this section these officers so assigned 
are automatically given the rank of major, and being officers of the Regular 
Army the question Is fairly presented whether they should be considered superior 
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In rank to Maj. Hersey, of the Officers' Reserve Corps. In the one hundred and 
nineteenth article of war it is specifically provided : 

"That in time of war or public danger, when two or more officers of the 
same grade are on duty in the same field, department, or command, or of organi- 
zations thereof, the President may assign the command of the forces of such 
field, department, or command, or of any organization thereof, without regard 
to seniority of rank in the same grade. In the absence of such assignment by 
the President, officers of the same grade shall rank and have precedence in the 
following order, without regard to date of rank or commission as between officers 
of different classes, namely, first, officers of the Regular Army and officers of 
the Marine Corps detached for service with the Army by order of the President ; 
second, officers of forces drafted or called into service of the United States; 
♦ t * Provided, That officers of the Regular Army holding commissions in 
forces drafted or called into the service of the United States or in the volunteer 
forces shall rank and have precedence under said commissions as if they were 
commissions in the Regular Army ; * ♦ ♦." 

4. I am of opinion that the conclusion is clear that captains in the Regular 
Army assigned to active duty as junior military aviators and automatically 
thereby obtaining the rank of major outrank and have precedence over officers of 
the same grade in any forces drafted or called into the service of the United 
States, such as the Officers' Reserve Corps. 



STATE GUARDS: Status During War. 

During the present war a State may lawfully raise and maintain troops 
which resemble in all or almost all respects the well known militia of the several 
States as it hitherto existed for service within its own boundaries exclusively. 
These forces are capable of being called by the Nation into the service of the 
United States for the usual constitutional purposes, and the members as indi- 
viduals can be drafted by the Federal Government but are not subject to draft 
under the second paragraph of section 1 of the selective draft act (40 Stat. 76) 
as members of the National Guard, 

October 13, 1917. 

58-980. 

[Memorandum for the Chief, Bureau of Mllltia Affairs.] 

Subject : State forces for local use. 

1. In various ways the question is arising whether during the present war a 
State may lawfully raise and maintain troops which resemble in all or almost 
all respects the well known militia of the several States as it hitherto existed 
for service within its own boundaries exclusively. 

2. By the Constitution, "No State shall without the consent of Congress 
♦ ♦ ♦ keep troops or ships of war in time of peace." (Art. 1, sec. 10, cl. 3.) In 
time of war, therefore, a State has the constitutional right to maintain " troops." 
Doubtless the prohibition in the national defense act (39 Stat. 166, 198, sec. 61) 
that " no State shall maintain troops in time of peace other than * * * under 
this act," is but an allusion to the constitutional prohibition. In time of war, 
then, a State may keep " troops." It must be confessed that such troops are 
sometlilng of a novelty, and whatever is said about them must be said with 
caution. The words " militia " and " troops " are contrasted much, as in the 
Constitution (art. 1, sec. 8, els, 12, 14, 15, and 16) the word "militia" is con- 
trasted with "Army " and " forces." The distinction is historical in its nature. 
Militia were well known in the colonies and in Great Britain and had as their 
distinguishing characteristics the voluntary enrollment of all men of certain 
ages and the absence of technical training or habitual service. "Armies " 
"forces," and "troops," on the other hand, are words designating specialists, 
trained soldiers, continuously under military control and discipline, whose pri- 
mary purpose is to fight and whose activities are continuously directed to mili- 
tary training and readiness. {Dunne v. People, 94 111. 120; Presser v. Illinois, 
116 U. S. 252 ; State v. Wagener, 74 Minn. 518, 77 N. W. 424, 42 L. U. A. 749 ; 
Smith V. Wanser, 68 N. J. Law 249, 52 Atl. 309 ; City of Salina v. Blaksley, 72 . 
Kansas 230, 83 Pac. 619; and Alabama Great Soutlieni R. B, Co. v. United 
States, 49 Ct. Cls. 522.) A State may, then, in time of war maintain forces resem- 
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bllng the Army of the United States, whose functions, however, are much more 
restricted, for qb a State, unlike the United States, "can not engage in war 
uilless actually invaded or in such imminent danger as will not admit of delay," 
it seems to follow that a State even in time of war can not act otherwise than 
defensively, although, to be sure, defense must include In an emergency pre- 
ventive expeditions outside the boundaries. To attempt to cover all possible 
peculiarities of State troops as distinguished from militia seems unnecessary, 
for I think it is obvious that the forces whose maintenance is now contemplated 
by the several States do not constitute ** troops " within the meaning of tliat 
^clause of the Constitution which has just been discussed ; but that, on the other 
*hand, they are In fact similar to, if not the same as, the militia as it existed 
prior to the Dick Bill (32 Stat 775, as amended by 35 Stat. 399), or, it may be, 
as it existed prior to the enactment of the recent national defense act, the pri- 
mary purx)ose of which is to maintain local order when occasion shall arise for 
their use. The forces contemplated are, in my opinion, in law and legal effect 
militia. 

3, Congress has provided in the national defense act (39 Stat. 166) for the 
organization of the militia of the several States under the name of " National 
Guard," and in the absence of other and modifying legislation I should have been 
disposed to hold that the organization prescribed by Congress was an exclusive 
one, and that when (jongress has entered upon this field of organization the 
States may not enter it ; and that, therefore, assuming the constitutionality of 
the national defense act, the States would have to content themselves with the 
maintenance of ** troops " defined as hereinbefore indicated, or the militia organ- 
ized as required by the national defense act and subject to all the liabilities and 
obligations provided by that act, or to the maintenance of State police or con- 
stabulary. But while I think such would have been the necessary holding in 
the absence of other legislation, the recent act of June 14, 1917 (40 Stat 181), 
requires a different conclusion. That act, entitled "An act to authorize the 
issue to States and Territories and the District of CJolumbia of rifles and other 
property for the equipment of organizations of home guards,'* authorizes the 
Secretary of War during the existing emergevcy to issue from time to time to 
the several States and Territories and the District of Columbia certain equip- 
ment for "home guards having the character of State police or constabulary 
* ♦ ♦ and such other home guards as may be organized under the direction 
of the governors of the several States ♦ ♦ ♦ or other State troops or 
militia." The forces contemplated fall, I think, within the purview of this act 
I must, therefore, hold that the States have the authority to maintain such 
organizations for local service as seem to be contemplated by the papers pre- 
sented to me. 

4. Whatever the character of such forces, however, they are capable of being 
called by the Nation into the sei'vice pf the United States as militia for the 
usual constitutional purposes; and, further, the members as individuals can be 
drafted by the Federal Government But inasmuch as such forces do not con- 
stitute the National Guard as the National Guard is known in the recent 
selective, draft act, the members thereof are not subject to draft under the 
second paragraph of section 1 of said act as members of said National Guard. 



OFFICE: Impossibility of Acceptance without Notice of Appointment. 

Obedience by a person in the service to an order directing him to report at a 
designated place can not be considered acceptance of an appointment of which 
the said person had no notice or knowledge 

64-231. 

War Department, J. A, G. O., October 13, 1917.— To The Adjutant General. 

1. Gen. Adelbert Cronkhite was appointed major general of the National 
Army August 28, 1917, and notice was sent to an incorrect address on that date, 
but never reached him. On August 29, 1917, an order was given to him at 
Ancon, Canal Zone, to report at Camp Lee, Va. This he did, and on September 
15, 1917, in answer to an inquiry, wired acceptance of his rank as major gen- 
eral " on the date on which It was tendered." 

2. The movement to Camp Lee can not be construed to be an acceptance !n 
this case, as he was already in the service and bound to obey the order. This 
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removes it from that class of cases where his voluntary act in response to the 
notice could be construed into an acceptance. 

3. It is the opinion of this office that the telegram of September 15, 1917, con- 
stitutes the acceptance in this case and that pay should be computed from that 
date. 



ARTICLES OF WAR 2ft: Trial for Desertion; Use of Bepositioii^; Summon- 
ing Witnesses. 

In trials for desertion in time of war, the use of depositions on the part of 
the Government is not allowed (A. W. 25). Hence trial judge advocates and 
company commanders should in determining the place of trial bear in mind the 
expense of procuring witnesses; and the trial judge advocates shoiiia make 
careful Investigation to determine whether a plea of guilty is to be entered 
and whether testimony of witnesses Is reasonably necessary. 

OCTOBEE 13, 1917. 
26-800. 

From the office of the Judge Advocate General. 
To the acting judge advocate, Division, 



Subject : Desertion in time of war — Expense of procuring witnessea 

1. This office Is in receipt of two letters from you under date of October 4, 
1917. In the first letter you ask for a decision by this office ** as to whether 
or not a state of war exists in the continental limits of the United States," and 
in the second you ask for the advice of this office regarding the procuring of 
witnesses in trials for desertion committed In time of war. 

2. Replying to your first letter you are informed that a state of war does 
exist within the continental limits of the United States. Indeed, this Govern- 
ment being at war, I do not see how any other view could possibly be held or 
supported. 

3. Replying to your second letter you are informed that responsibility for 
deciding whether or not expenses shall be incurred on the part of the Govern- 
ment in procuring witnesses before a military court must, in general, rest with 
trial judge advocates and department or division commanders. Desertion in 
time of war being a capital offense the use of depositions on the part of the 
Government is not allowed. In the matter of deciding where deserters in time 
of war shall be brought to trial department commanders have heretofore been 
advised that it is their duty to consider the expense of procuring the attendance 
of necessary witnesses in deciding where to bring such cases to trial. In de- 
ciding what witnesses shall be summoned it is the duty of trial judge advocates 
to make a careful investigation In each case in order that they may not ask 
for the attendance of witnesses in cases where a plea of guilty is to be entered 
and, in any case, for the attendance of witnesses whose testimony is not 
reasonably necessary in proving the case on the part of the Government. 



PAY AND ALLOWANCES: Pay of Drafted Men Exempted After Arrival 
at Camp. 

Drafted men who are exempted after their arrival at the mobilization camp 
are entitled to receive pay for the time spent after their order to the camp 
until their discharge, and in addition thereto an amount equal to 3i cents per 
mile from the mobilization camp to the place from which they were ordered to 
said camp. 

94-245. 

War Department, J. A. G. O., October 15, 1917.— To The Adjutant General. 

1. The telegram attached to your first indorsement calls for advice as to 
whether drafted men who have been discharged by reason of their claims for 
exemption having been allowed after their arrival at a mobilization camp, 
should receive pay and allowance for travel to their homes at 3} cents per mile. 
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• 

2. Section 2 of the act of May 18, 1917 (40 Stat. 76, 78), provides that all per- 
flons drafted into the service of the United States shall, from the date of said 
draft, be subject to the laws and regulations governing the Regular Army, ex- 
cept in minor particulars and details that are not necessary to be considered In 
this connection. This provision and a subsequent provision, section 6 of said 
act, makes It entirely dear that such drafted persons are subject to the jurlch 
diction of the military courts. Such a person can be subject to the jurisdiction 
of the military courts only upon the theory that he is in the service of the 
United States, and Congress in enacting the legislation aforesaid must have in- 
tended that such person should in fact be in the military service of the United 
States from the date of his draft This being the case he should be entitled, 
from the date of his entry into such service, to the compensation provided by 
the act for soldiers in the drafted army, and that is the same compensation as la 
made to enlisted men in the Regular Army. 

The doing of justice to these drafted men would seem to require that they 
should receive compensation for the time spent by them after their order to 
the camp, even though they be subsequently discharged either as the result of 
their falling to pass the physical examination or because they have been sub- 
sequently exempted by the draft board, or for any other cause requiring their 
discharge, before being actually put ** in active service." They have not gone 
to the camp of their own free will. They have gone because they have been 
ordered to go and because under the law they would be subject to court-martial 
If they failed to go. In many instances they have gone at financial sacrifice. 
To hold that they are not entitled to compensation would seem to be a holding 
contrary to the requirements of justice, as well as to the apparent intention of 
the statute. 

By section 126 of the act of June 3, 1916 (39 Stat. 166, 217), it i^ provided 
that when an enlisted man is discharged from the service, except by way of 
punishment for an offense, he shall receive 3i cents per mile from the place of 
his discharge to the place of his acceptance for enlistment, enrollment, or origi- 
nal muster into the service, at his option. I see no reason why this should not 
apply to the cases under consideration. 

3. I therefore have to advise in the case stated that the drafted men who are 
exempted after their arrival at the mobilization camp are entitled to receive 
pay and in addition thereto an aimount equal to 3i cents per mile from the 
mobilization camp to the place from which they were ordered to said canip. 



OFFICERS: Discharge of National Guard Officers. 

Upon the draft of the National Guard into the Federal service, officers 
thereof became officers of the United States Army, and can thereafter be dis- 
missed only under section 9 of the act of May 18, 1917. (40 Stat. 76, 82.) 
Paragraph 19, Special Regulations, No. 55, War Department, 1917, does not 
apply. 

64-350. 

War Department, J. A. G. O., October 15, 1917.— To The Adjutant General. 

1. Lieut. Ryan, National Guard of California, was, by the proclamation of 
the President issued on the 3d day of July, 1917, drafted into service of the 
LFnited States as of August 5, 1917, and by the same proclamation appointed 
an officer in the Army of the United States of the same grade in which he held 
a commission as an officer of the National Guard. A special board of officers 
was convened in the Letterraan General Hospital, Presidio of San Francisco, 
Cal., pursuant to Special Orders, No. 189, Western Department, for the purpose 
of making a physical examination of Mr. Ryan. 

Pursuant to this order the board met and made a physical examination of 
Mr. Ryan and, upon report of the board, Mr. Ryan was discharged from the 
service on a surgeon's certificate of disability as per paragraph 19, Special Regu- 
lations, No. 55, 1917, mobilization of National Guard. 

2. The question is submitted whether paragraph 19, Special Regulations, No. 
55, 1917, or whether the act of May 18, 1917 (40 Stat. 76, 82), governs in dis- 
charging officers of the National Guard on account of physical disqualifications 
after they have been drafted into the Federal service under the President's 
proclamation. 

3. Section 3 of the President's proclamation, under date of July 3, 1917, reads 
as follows : 

87243^—19 ^13 
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"All persons hereby drafted shall on and after the 5th day of August, 1917, 
stand discharged from the militia and under the terms of section 2 of the 
act of May 18, 1917, be subject to the laws and regulations governing the 
Regular Army, except as to promotions, so far as such laws and regulations 
are applicable to persons whose permanent retention in the military service on 
the active or retired list is not contemplated by law." 

4. Under this provision of the proclamation Mr. Ryan stood discharged 
from the National Guard of California, and by section 4 of the same proclama- 
tion he was appointed an officer in the Army of the United States in the grade 
in which he then held a commission in the National Guard. It is the opinion 
of this office tliat paragraph 19, Special Regulations, No. 55, 1917, does not 
apply to the discharge of officers of the National Guard after they are drafted 
into the Federal service under the proclamation of July 3, 1917, but that sec^ 
tion 9 of the act of May 18, 1917, governs ; and in the absence of any evidence 
that the President discJiarged Mr. Ryan from the service under section 9, act 
of May 18, his attempted discharge is illegal. 



PAY AND ALLOWANCES: Subsistence to Officers on Army Transport 

There is no authority of law for the allowances of free subsistence to officers 
stationed on Army transports. 

94-100. 

War Department, J. A. G. O., October 15, 1917.— To The Adjutant General. 

1. The views of this office are desired with reference to the communication, 
dated August 31, 1917, from the transport quartermaster, United States Cargo 
Transport Mallory, comparing the compensation of transport quartermasters 
w ith that of ships' cooks, the latter being the larger, and suggesting that trans- 
port quartermasters "be allowed free subsistence, $37.50, which would equal- 
ize the pay, etc. 

2. The Comptroller of the Treasury September 21, 1917 (82 MS. Comp. Dec. 
1114), In the case of an officer whose orders directed him to proceed to New 
York City and report to the general superintendent of the Army Transport 
Service at that place for duty as an assistant, and who was verbally assigned 
by such superintendent as transport quartermaster of the United States Cargo 
Transport Lenape^ held that commutation of quarters was not legally payable. 
The case in reference clearly falls under this decision, so that commutation of 
quarters would not be payable. As to the suggestion that the transport quar- 
termaster be furnished free subsistence, this office May 8, 1915 (Ops. J. A. G. 
94-100), held, with reference to the claim of transport surgeon for subsistence 
under paragraph 164, Transport Service Regulations, 1914, permitting contract 
surgeons to be subsisted in their respective messes without charge, that there 
was no statutory authority for this provision; and that, in the absence of 
statutory authority "for said provision for the subsistence without charge of 
contract surgeons serving as transport surgeons, or of any commissioned 
officer of the Medical Corps serving as transport surgeon," the transport 
surgeon was not entitled to the subsistence claimed. I concur, therefore, in the 
view of the Quartermaster General that there is no authority of law ** for the 
allowance of free subsistence to officers stationed on Army transports.' 



» 



ARMY: Composition and Organization of; Staff Officers for Increased Mil- 
itary Establishment. 

There is but one Army of the United States, and every organization, bureau, 
officer, and man in the military service is part of it. The Inspector General's 
Department, as well as all other staff corps and departments, are to be reor- 
ganized out of the Army at large so that such departments may properly per- 
form their ever-increasing functions. The primary authority for providing 
the necessary staff officers in the increased establishment is not to be found 
in the use of reserve officers as such, but in the power to appoint necessary 
officers under the National Army act. (40 Stat 76.) 



* OPINIONS JUDGE ADVOCATE GENERAI, OE ARMY. ^ 185 

6-220. 

War Department, J. A. ,G. O., October 16. 1917.— To The Adjutant General. 

1. The Inspector General has asked wheftier the personnel of his department, 
needed to meet the demand and to perform the functions of that department 
In the largely increased Military Establishment, may be supplied at large 
from officers of the Army of the United States, including as its components 
the Regular Army, the forces composed of former members of the National 
Guard drafted into the service, and of all the additional forces authorized 
by the selective service act. (40 Stat. 76.) Without the slightest question, the 
answer is " Yes." There can be no doubt whatever but that the law permits, in- 
deed requires, that the Inspector General's Department, as well as all other staff 
corps and departments, be reorganized out of the Army at large so that such 
departments may properly perform their largely increased and ever-increasing 
functions. This office so held in the beginning as a strict matter of law, and 
organizational developments have demonstrated that the legal view and the 
actual necessities of the Military Establishment subsequently revealed are in 
accord. Such was the view expressed in a memorandum from this office to 
the Chief of Staff under date of August 2S, 1917 (Ops. J. A. G. 6-220), In which 
it was held that it was not only within the authority of the department, but 
ttiat it was the duty of the department, to appoint whatever officers, line or 
staff, may be found to be needed for the general staff administration at the 
headquarters of the Army, or elsewhere, as well as to supply the established 
tactical organization; and in a memorandum from this office under date of 
September 1, 1917 (Ops. J. A. G. 6-220), addressed to the Chief, War College 
Division, issue was taken with the chief of that division and it was held that 
as a matter of law the primary reliance for providing the necessary staff 
officers in the increased establishment is not to be found in the use of reserve 
officers as such, but that the basis of authority should be found in the power 
to appoint the necessary officers under the National Army act; and in an in- 
dorsement upon the question of the transfer of enlisted men from one force to 
another, on September 17, 1917 (Ops. J. A. G., 6-200), I held that the staff corps 
and departments are not a thing apart from the Army of the United States, 
but that *' There is but one Army of the United States, and every organization, 
bureau, officer, and man in the military service is a part of it." Time has con- 
firmed me in my views that not only is such the law, but that every correct 
principle of organization requires the department to act upon it. 



COMMAND: Scope of BiYision Command. 

Under paragraph 191, Army Regulations, as amended by General Orders, No. 
96, War Department, 1917, division commanders have full control in all that 
pertains to administration, instruction, training, and discipline, and have juris- 
diction over the personnel of camp quartermasters, as well as other members 
of the military present in their camps and performing various duties connected 
with the camps. 

20-200. 

War Department, J. A. G. O., October 18, 1917.--To The Adjutant General, 

1. Capt. R. C. Humber, Quartermaster Corps, in a letter dated September 21, 
1917, states that Lieut. Sheldon, one of his assistants, has been assigned by an 
order of the division commander at Camp Hancock, Augusta, Ga., to tem- 
porary duty at the remount station. He further states that he had assigned 
IJeut. Sheldon to duties pertaining to the receipt, care, and issue of fresh vege- 
tables and fresh meat, and desires to know *' to what extent division co^n- 
inander can temporarily relieve officers who are assigned me as assistants, as 
u continuance of this system will interfere with the efficient performance of 
duty of the quartermaster detachment at this camp." 

In the second indorsement on this communication Capt. Humber states that 
he had in mind the provisions of paragraph 1, General Orders, No. 96, War 
Department, 1917, at the time his said letter was written, and further states 
that— 

" Inasmuch as the camp quartermaster and his assistants were assigned to 
duty as such at this camp by The Adjutant General of the Army, information 
is requested as to whether or not they can be relieved from their present duty 
by the division commander without reference to higher authority.' 



»» 
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In the third indorsement on this letter Ma j. Gen. Duvall asks that " an 
early decision be rendered as to tie jurisdiction division commanders have 
over the personnel of camp quartermasters." 

2. Paragraph 1 of General Orders, No. 96^, War Department, 1917, is in part 
as follows : 

** 1. Paragraph 191, Army Regulations, is amended so as to exempt from the 
control of department commanders, in all that pertains to administration, in- 
struction, training, and discipline, all of the organized tactical di<visions of 
the National Guard and National Army after they have arrived at their divi- 
sional camps." 

Inasmuch as division commanders are here given full control " in all that 
pertains to administration," etc., of the divisions under their command, there 
would seem to be no reasonable ground for questioning the authority of a 
division commander to make such an order as the one complained of in this 
case. 

In an opinion from this ofRce on a related subject under date of September 29, 
1917 (Ops. J. A. G. 30-440.3), it was said: 

" It is true that General Orders, No. 96, War Department, 1917, exempts from 
the control of department commanders * all of the organized tactical divisions of 
the National Guard and National Army after they have arrived at their divi- 
sional camps * ; but I think it would be an exceedingly narrow construction to 
hold exempted from divisional commanders members of the military present in 
their camps and performing various duties connected with the camps. Such a 
narrow view was, it is believed, never intended, and I am of the opinion that 
the division commander's power over troops so circumstanced is as full as over 
members of his own division." 

That decision related to court-martial jurisdiction, whereas this case pertains 
to administration; but it is clear that the same rule should be applied in the 
two cases, inasmuch as " administration " and " discipline " are alike committed 
to the control of division commanders. The opinion cited closes with the fol- 
lowing statement: 

" If there is or is likely to be any considerable difficulty among the several 
department and division commanders in determining the delimitations of their 
several jurisdictions, I suggest that this matter be definitely settled by depart- 
ment orders." 

To this might be added the suggestion that, if the department intends to 
exempt from the control of a division commander any officer ordered to duty 
with such division for any purpose, the division commander should be so 
advised in each casa 



CONTBACTS : Ei^lit Honr Law. 

Contracts for clothing may not contain a provision permitting more than 
eight hours' work per day for eight hours* pay, even though the week's work 
be limited to 48 hours. Under the Executive order of March 24, 1917, more 
than eight hours* work per day is permitted, provided that fuU pay be given 
for eight hours, and pay at the rate of time and one-half for overtime. 

32-300. 

War Department, J. A. G. O., October 18, 1917,— To the Quartermaster 
General. 

1. I am in receipt of your communication signed D. L. Braiijard, colonel. 
Quartermaster Corps, requesting to be advised whether in clothing contracts 
provision could be made for a 48-hour week, to be distributed by permitting 
Si to 9 hours per cay from Monday to Friday and one-half day on Saturday, 
in lieu jof the provision for an 8-hour day. 

2, The eight hour day provisioij is inserted in Government contracts because 
the War Department has adopted the policy of making the eight hour day law 
of June 19, 1912 (37 Stat. 137), and the naval appropriation act approved 
March 4, 1917 (39 Stat 1168, 1192), and the Executive order of the President 
dated March 24, 1917, applicable to this class of contracts. 

Under these provisions eight hours is made the basis for computing a day's 
work. This can not be changed to a provision permitting 48 hours per week, 
(29 Ops. Atty. Gen. 38.) 
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Under the said Executive order of March 24, 1917, however, persons may be 
employed nine hours from Monday to Friday upon their being paid foe the eight 
hours a full day's pay and in addition thereto for the ninth hour at a rate of not 
less than time and one-half. 

3. The new form of contract which will shortly be approved by your depart- 
ment in express terms answers the question submitted. 



UNIFOBM: Home Guards. 

Home Guards may not, without authority therefor from the Secretary of 
War, wear any uniform which bears a prohibited similarity to the uniform of 
the United States, but the Secretary of War has power to grant such authority 
on condition that the uniform bear some mark or insignia distinguishing it 
from the uniform prescribed for the United States Army. 

96-140. 

War Department, J. A. G. O., October 18, 1917.— To The Chief of War College 
Division. 

1. The question submitted in the letter of the adjutant general of Ohio 
whether the State Guard of Ohio, that is, the Home Guard, can wear the 
uniform of the United States Army with such distinguishing marks or insignia 
as may be found necessary has been duly considered. In effect the question 
involves the right of the State Guard of Ohio, a body of troops organized for 
State purposes only, to wear "their prescribed uniforms," the same to con- 
form to the uniforms prescribed for the Army of the United States with such 
distinctive marks or insignia as may be prescribed by the Secretary of War to 
designate them from the uniforms of the United States Army. 

2. Section 125 of the national defense act, approved June 3, 1916 (39 Stat. 
166, 216), provides for the protection of the uniform of the United States Army 
by prescribing the exact classes of persons who may wear such uniform and 
prohibiting the right to wear it as to other classes under penalty of fine and 
imprisonment. The first sentence of section 125 makes it unlawful — 

" To wear the duly prescribed uniform of the United States Army, Navy, or 
Marine Corps, or any distinctive part of such uniform or a uniform any part of 
which is similar to a distinctive part of the duly prescribed uniform of the 
United States Army, Navy, or Marine Corps," 

As to just what would constitute a " distinctive part " of the uniform would 
be a question of fact to be determined according to the circumstances of each 
particular case. 

It is further provided in section 125 of the national defense act that the 
prohH)ition in said section, supra, shall not be construed to prevent — 

" Officers or enlisted men of the National Guard from wearing, in pursuance 
of law and regulations, the uniform lawfully prescribed to be worn by such 
officers or enlisted men of the National Guard ; nor to prevent members of the 
organization known as the Boy Scouts of America, or the Naval Militia or such 
other organizations as the Secretary of War may designate from wearing their 
prescribed uniforms: 

And it is further provided that such provision shall not be construed — 

" To prevent the members of military societies composed entirely of honorably 
discharged officers or enlisted men, or both, of the United States Army, Navy, 
or Marine Corps, regular or volunteer, from wearing, upon occasions of cere- 
mony, the uniform duly prescribed by such societies to be worn by the members 
thereof." 

The right of the classes excepted in the foregoing provision to wear their 
uniforms is expressly recognized by the statute and requires no approval by 
the Secretary of War. The statute gives him no power whatsoever as to such 
classes except the following provision : 

"That the uniforms worn by * ♦ ♦ members of the military socie- 
ties * ♦ ♦ referred to in the preceding proviso shall include some dis- 
tinctive mark or insignia, to be prescribed by the Secretary of War, to dls- 
.tlngulsh such uniforms from the uniforms of the United States Army, Navy, 
and Marine Corps, ♦ ♦ * the members of the military societies • ♦ * 
hereinbefore mentioned shall not wear the insignia of rank prescribed to be 
worn by officers of the United States Army, Navy, or Marine Corps, or any 
insignia of rank similar thereto/' 
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The foregoing Is, In effect, the statutory provision relating to the instant 
question. Jt Is provided in circular letter No. 21, Militia Bureau, September 15, 
1917, that Home Guard organizations shall not wear a uniform that In any 
way resembles the uniform of the United States Army. In the letter of the 
adjutant general of the State of Ohio exception is talten to these provision? 
because they failed to make a distinction between Home Guards local to a citj 
or village and State Guards organized by the State to take the place of the 
federalized National Guard. If the Home Guard local to a city or villas^ 
as contradistinguished from the Home Guard of the State sees fit to adopt as 
its prescribed uniform a uniform similar to the uniform of the United States 
Array, or any distinctive part of such uniform, or a uniform any part of which 
is similar to a distinctive part of the duly prescribed uniform of the United 
States Army, Navy, or Marine Corps, it would seem that such prescribed uni- 
form would come within the prohibition of said Fectlon 125, unless such local 
or, for that matter. State Home Guard should obtain the permission of the 
Secretary of War to wear such prescribed uniform with a distinctive mark or 
insignia distinguishing it from the uniform of the United States Army. 

In this connection reference is made to the reply of the Secretary of War on 
May 31, 1917, to the military emergency board of the State of New Hampshire, 
requesting that such organization be permitted to wear the uniform of the 
United States Army : 

" In order that the uniform may be given the protection contemplated by the 
above mentioned law (sec. 125 of the national defense act), the Secretary of 
War has decided that authority to wear the uniform of the United States 
Army will he granted in addition to those specially authorized by law only to 
organizations over which the War Department is authorized by law to 
exorcise effective control. Such control is not legally possible in tlie case of 
State guards or constabularies or similar organizations." 

Since the declaration of the aforementioned policy, the act of June 14, 1917 
(40 Stat. 181) authorizing the issuance to States, Territories, and District of 
Columbia of rifles and other property for the equipment of organizations of 
Home Guards has become a law. This act clearly recognizes the right of a 
State, in time of war, to lawfully raise and keep troops to maintain order 
within the State and to defend It against invasion; and it is concededly true 
that such troops can not be drafted as units into the Federal service, but its 
members as individuals are subject to draft under the national defense act. 
In this aspect of the question such organizations as the State Home Guard or 
constabulary are not subject to Federal control unless it could be said that tlie 
act of June 14, 1917, supra, establishes some directive relation. It would not 
seem that the Secretary of War is given any effective control, or, for that 
matter, any control over such organizations merely because he is authorized 
to issue or has issued rifles and other property for the equipment of such 
organizations, and that such organizations have accepted such rifles and other 
property. 

3. Therefore, the Home Guard of Ohio may not, without the authority 
therefor of the Secretary of War, wear any uniform which bears a prohibited 
similarity to the uniform of the Army of the United States ; but the Secretary 
of War has the power to grant such authority on condition that the uniform 
shall bear some mark or insignia which the Secretary of War shall determine 
as clearly distinguishing it from the uniform prescribed for the United States 
Army. But as to the advisability of the adoption of such a policy no opinion is 
expressed. 



OFFICE: Aceeptanee; Oath. 

An ofl[icer, holding a commission in the Medical Reserve Corps, refused a 
commission in the medical section of the Officers* Reserve Corps. He con- 
tinued in active service after the termination of his commission in the Medical 
Reserve Corps, and continued to receive pay as an officer of the Army. Held, 
that acceptance of a commission may be implied as well as expressed, that the 
officer's conduct constituted an acceptance of the commission in the Officers' 
Reserve Corps, and that he should be required to take the oath prescribed by 
law. 
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64-218.3. 

War Department, J. A. G.*0., October 19, 1917,— To The Adjutant General. 

1. First Lieut. Jerome Wagner, Medical Reserve Corps, was by Special 
Orders, No. 86, War Department, 1917, placed on active duty and ordered to 
report to the commanding general Eastern Department for assignment to duty 
as examiner of recruits. A commission in the medical section df the Officers' 
Reserve Corps was, prior to June 3, 1917, sent to Lieut. Wagner and was 
refused by him. No farther or other recommendations, either as to commission 
or as to duty, were made by the Surgeon General, and Mr. Wagner continued 
in the performance of the duties of an officer of the Medical Corps to the 
present under the order of April 14, 1917. Tlue commission in the Medical 
Reserve Corps terminated with the termination of the Medical Reserve Corps 
on June 3. He has since June 3, 1917, been without a commission, but has been 
receiving pay as an officer of the Army. Information is requested as to 
whether, if he now executes the oath and formally accepts the commission, will 
the performance of the duties of the office constitute an acceptance by conduct 
of the commission as of June 3, 1917, and have the effect of validating the pay- 
ments heretofore made to him. 

2. In submitting the question a conclusion is reached that Mr. Wagner 
refused the commission in the Officers* Reserve Corps. The papers submitted 
do not contain any evidence of this fact, and it is assumed, for the purpose of 
this opinion, that the statement that the commission sent to Lieut Wagner 
was refused by him is a conclusion of fact that is not warranted by the case 
submitted. 

It is undisputed that Dr. Wagner went on duty April 14, 1917 ; his commission 
in the Medical Reserve Corps expired by law on June 3, 1917 ; that prior to that 
date a commission in the medical section of the Officers* Reserve Corps had 
been sent him, and there has been no formal acceptance of the latter commission. 
Notwithstanding this fact, Dr. Wagner continued in the discharge of his duties 
as a medical officer after June 3, 1917, and seems to have been recognized and 
paid as such by the pay department. Is this not proof of the fact and accept- 
ance of his commission? An acceptance of a commission is often implied from 
conduct. ♦ ♦ • (Ops. J. A. G. c. 6644, June 23, 1899.) 

In the light of the foregoing authorities this office is oif the opinion that the 
issuance of the commission to Dr Wagner as an officer in the medical section 
of the Officers' Reserve Corps and his entering upon and continuing in the 
discharge of his duties as such officer was an acceptance of that commission, 
and that his failure to execute the oath of office promptly does not militate 
against this conclusion : 

" There is now no existing requirement as to the time when the oath shall 
be taken. Even as to the statutes requiring an oath of office to be taken within 
a specified time, Mechem, Public Offices and Officers, sec. 262, says that they are 
generally construed to be directory. (See Ops. J. A. G. c. 4567, July 7, 1898.) 

Dr. Wagner is entitled to the pay of his office. It is recommended that his 
commission in the medical section, Officers' Reserve Corps, be returned to him 
and he be required to execute the oath required by law. 



HILITIA: Service in, as Affecting Bank in Emergency Forces. 

The National Guard as an organissation never becomes federalized. Its 
members become a Federal force only when drafted Into the Army of the 
United States, and its officers become officers of the United States only when, 
upon the draft, they become appointed officers of the Army of the United 
States. Therefore service as a commissioned officer of the National Guard, 
as such, either out of the service of the United States or in the service of the 
United States, for constitutional purposes, can not be counted in determining 
relative rank within the meaning of section 1219, Revised Statutes. 

In determining relative rank of officers of the Army of the United States, Re- 
vised Statutes, section 1219, and the one hundred and nineteenth article of war 
must be construed together. The one hundred and nineteenth article of war 
has to do with arranging all officers in the service of the United States into 
classes and specifying the order of precedence of these classes. Revised 
Statutes, section 1219, finds its field of operation only in determining rank 
inter seae between officers of the same grade and date of appointment within 
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a single one of the several classes enumerated in the one hundred and nine- 
teenth article of war. 

82—200. 

War DepaKtment, J. A. G. O., October 22, 1917.— To the Chief of the Militia 
Bureau. 

1. The views of this office are desired relative to the rank of two colonels 
In the First Brigade, Infantry, Minnesota National Guard. The military 
records of these men are as follows : 

Col. Huber V. Eva was in the service of the National Guard of Minnesota 
from May 8, 1898, to November 18 of that year. He was, during that time, 
captain of Company A, Fourteenth Regiment of Minnesota Volunteers, and 
served during that time in the Spanish-American War. From the 30th of 
June, 1916, to the 19th of September of that year he was a colonel in the 
Third Minnesota Infantry, and served on the Mexican border. He claims in 
all a total service of 368 days. 

Col. E. D. Luce was in the service of the National Guard of Minnesota from 
the 30th of June, 1916, to the 14th day of July, 1917. He was, from the 
30th of June, 1916, to the 14th of March, 1917, on the Mexican border; and 
from the 26th day of March, 1917, to the 14th day of July, 1917, he was, 
under the call, doing duty as a National Guardsman in protecting public 
utilities. He claims a total service of 369 days. 

2. It is stated by the Militia Bureau that these men were called Into the 
Federal service on the same date. This being the situation, the question of 
their relative rank in the Federal service must be determined by section 1219, 
Revised Statutes, and the one hundred and nineteenth article of war. These 
statutes relate to rank and precedence among Regulars, Militia, and Volun- 
teers, and provide for appointment and commission. In an opinion by this 
office rendered October 17, 1917 (Ops. J. A. G. 82-200), In commenting upon 
the meaning and intention of these enactments, it was observed — 

** that section 1219, Revised Statutes, applies to officers of the Army, without 
express regard to classes, and that the one hundred and nineteenth article 
has to do with arranging all officers in the service of the United States into 
classes and specifying the order of precedence of these classes. Obviously, 
an officer of the senior class will rank any officer of the 'same grade In a junior 
class, regardless of respective dates of appointment or other incidents of 
office. In the determination of rank as between officers of the same grade 
and date of appointment of the different classes enumerated in the one 
hundred and nineteenth article, section 1219, Revised Statutes, can have no 
application whatever, and, construing the two statutes together as they must 
be construed, the latter finds its field of operation only in determining rank 
inter sese between officers of the same grade and date of appointment within 
a single one of the several classes enupierated in the article." 

The service of these men can be sharply distinguished as service In the 
Spanish-American War and service as National Guardsmen on the Mexican 
border and in guarding public utilities. It is the distinction between service 
In response to a call as distinguished from service rendered pursuant to a 
draft Into the Army of the United States. Therefore, the question is squarely 
presented, What is actual service as a commissioned officer of the United 
States? This office held, in the opinion just referred to, that the service 
required is service as a comnUssioned officer of the United States; and that 
the office must be an office of the Unit^ States, established by the laws of 
the United States ; and that the appointment to fill' it must be made in the 
manner provided by the Constitution and laws of the United States. Under 
such holding, clearly service in the National Guard, whether when called into 
the Federal service or otherwise, could not be the service which is required 
by section 1219, Revised Statutes ; and that officers of the National. Guard can 
not be officers of the United States; and that the National Guard itself, 
whether within or without the service of the United States, is no part of the 
United States Army. In this connection the sharp le^al and historical dis- 
tinction between the National Guard of the several States, an alter notnen for 
the militia of the several States, and the Army of the United States, must be 
considered and recognized. The militia status of the National Guard obviously 
remains In effect up to the point where the individual members thereof are 
by draft placed in the Army of the United States. Therefore, whether the 
National Guar.d be not in the service of the United States, or whether it be 
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called Into the sepvlce of the United States for the constitutional purpose " to 
execute the laws of the Union, suppress insurrection, or repel invasion," It is 
still a State force; and its relation to the Federal Government is that of a 
State military force subject, under the Constitution, to be requisitioned as 
such for limited Federal purposes. The National Guard as such never became 
federalized. Its members became a Federal force only when drafted into the 
Army of the United States ; and its officers became officers of the United States 
only when, upon the draft, they became appointed officers of the United States 
Army. 

8. The national defense act (39 Stat. 166) never loses sight of this distinction. 
The constitutional power of Congress calling the militia into the Federal service 
is invoked by section 101 of the bill which contemplates the call of the National 
Guard as such; that is, an Organized Militia for the specified constitutional 
purposes. When in the active service ot the United States under such call the 
militia serves as militia of the several States. But an entirely different con- 
stitutional power is invoked by section 111 of the national defense act. That 
section provides for the draft of the members of the militia into the Army of 
the United States for general war purposes. There the constitutional power 
of Congress to raise and support armies is not as members of the National 
Guard or militia nor to serve as militia, but as members of the Army of the 
United States. There is, then, no such thing as drafting the National Guard 
into the Federal service as such; only its members as Individual citizens are 
drafted. The National Guard with its officers, its organizations, and its organi- 
zational relations is not drafted. There is no connection in the eyes of the law 
between the status which an individual occupies as a member of the National 
Guard and the status which he occupies after he has been drafted into the 
service of the United States; and there is no connection between those two 
statutes. The service of an officer in the former capacity is not service as a 
commissioned officer of the United States, nor is it service in the Army of the 
United States. The service of an officer in the latter capacity is, of course, 
service as a commissioned officer In the Army of the United States. The 
National Guard, therefore, called for constitutional purposes into the service 
of the United States, is obviously not a part of the Army. This distinction Is 
preserved and sharply recognized in the national defense act. 

4. By way of sunmiary, the only service that can be counted in determining 
rank and precedence is service as a commissioned officer of the United States, 
and not service as a commissioned officer of the National Guard, called for 
constitutional purposes into the Federal service. The National Guard or the 
Organized Militia, called into the service in its militia capacity, is to be sharply 
distinguished in its Federal relation from the National Guard drafted into the 
Army. In the former case the National Guard is primarily a State institution 
subject to a limited Federal use without changing its legal status ; in the latter 
the members of the guard become officers and soldiers of the Army of the 
United States. The service of an officer in the former capacity is not service 
as a commissioned officer of the United States, while the service of an officer 
in the latter capacity is, of course, service as a commissioned officer. 

5. It is therefore the opinion of this office that an officer of the Army of the 
United States can not count his commissioned service in the National Guard 
when called into the service of the United States for constitutional purposes 
in order to establish his rank over other officers of the same grade and date of 
appointment; that rank is a matter of statute and is to be determined by the 
statute and not by general considerations; and that National Guard service on 
the Mexican border, or in guarding public utilities in response to a Federal 
call, is not service under draft, and is not service as a part of the Army 
of the United States. In a word, the conclusion must be that service rendered 
by an officer of the National Guard is not and can not be service as a com- 
missioned officer of the United States Army. 



PAY ANB ALLOWANCES: Private Mount of Offleer Ordered to Foreign 
Service, 

An officer owning a private mount acquired by him before receipt of General 
Orders, No. 113, War Department, 1917, who is ordered to foreign service and Is 
not required to take his mount with him, may have said mount cared for at a 
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remount depot at public expense, wlule »ich officer is on duty abroad, but he 
must send the mount to such depot at his own expense. 

94-011. 

War Department, J. A. G. O., October 23, 191T.— To The Adjutant General. 

1. The Quartermaster Creneral raises the question whether officers other 
than those holding permanent commissions in the Regular Army may have 
their authorized private mounts cared for at remount depots at public expense 
during the absence of such officers in foreign service. 

2. Authority for an officer to send his private mount to a remount depot 
for care and keeping duriog absence In foreign service was given in an indorse- 
ment of approval of the Acting Chief of Staff dated July 17, 1917, upon the 
Quartermaster General's recommendation of July 12, 1917, addressed to The 
Adjutant General and reading as follows : 

" 1. Inviting attention to the inclosed copy of office letter dated June 22, 
1917, relative to securing legislation which would authorize the transportation 
at public expense to their homes or elsewhere of the authorized mounts of 
officers ordered overseas. 

" 2. On May 8, 1913 (65 MS. Comp. Dec. 774), the Comptroller of the Treasury 
held : ' * * * and hereafter when an officer is separated from his authorized 
number of owned horses through the nature of the military service upon which 
employed they shall not be deprived of forage, bedding, shelter, sho^ng, or 
medicine therefor because of such separation.' 

" 3. Peaading the passage of the provision recommended in office letter of 
June 22, 1917, it is recommended that officers who are ordered to foreign duty 
and de^re to ship their authorized mounts to remount depots may do so at 
their own expense, the Government to forage and care for sudi aninkals: at 
public expense during the time they are on foreign duty.'* 

The desired legislation recommended by the Quartermaster General was to 
authorize the shipment of an officer's private mount at public expense to any 
place of safe keeping upon his being ordered to duty abroad and was deemed 
necessary because of the decision of the Court of Claims In lUmois Central 
R. R. V. United States (52 Ct. Cls. 53). It was because of the said decision 
of the Court of Claims that the provisions in paragraphs 1098 and 1099, Army 
«Regulations, authorizing the shipment of an officer's private mount under 
the circumstances mentioned at public expense were rescinded. The Quarter- 
master General's recommendation meationed above as approved was designed 
merely for the purpose of providing for the care of an officer's private mounts 
at a remount depot at public expense while such officer is on duty abroad and 
when the horse has been sent there at the officer's own expense. I ^o not 
understand that there is anything in the iH^ovisions of paragraph 5, General 
Orders, No. 113, War Department, 1917, which would operate to rescind or 
modify the authority contained in the said approved recommendation of the 
Quartermaster General. It is still the privilege of an officer ordered to foreign 
service who has private mounts which he is authorized, under the provisions 
of paragraph 5 of General Orders, No. 113, War Department, 1917, to use in 
the Federal service and who is not required to take such mounts with him 
overseas, to have them sent at his men expense to a remount d^ot, to be cared 
for there at public expense; and inasmuch as such authorization nmkes no 
distinction between officers commissioned in the Regular Army and officers of 
the National Army or officers of the Beserve Corps or the National Guard 
drafted into the service of the United States I see no justification for makini? 
any distinction. Indeed, I doubt whether any distinction in this regard coulci 
lawfully be made in view of the statutory right of all officers in the Federal 
service other than the Regular Army to the same pay and aUenoances as officers 
of the Regular Army. (Sec. 10, act of May 18, 1917, 40 Stat. 76, 82.) The only 
question to be determined, in my judgment, is whether, under paragraph 5, 
General Orders, No. 113, War Department, 1917, an officer in any given case is 
entitled to have his private mounts maintained at public expense or, in other 
words, whether his mount or mounts were acquired after the receipt by him of 
the said order. For the views of this office as to when officers of the Officers' 
Reserve Corps may be regarded as having acquired their mounts after the re- 
ceipt of General Orders, No. 113, War D^yartment, 1917, see opinion dated 
September 27, 1917, ante p. 16a 
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PRESIDENT : P«wer to Use Forces to Suppress Tiolence* 

By section 4, Article IV, Constitution of United States, and section 5297, 
Revised Statutes, the President is authorized, upon application therefor by 
proper State authorities, to employ such of the land and naval forces of the 
United States as may be necessary for the suppression of domestic violence. 
This power and responsibility the President can not delegate to'a commanding 
officer. 

(^-020. 

War Department, J. A. G. O.. October 25, 1917.— To The Adjutant General. 

1. The question asked is whether the commanding officer at Fort Pike, Ark., 
can be authorized by the War Department to act upon his own initiative, " with- 
out waiting to communicate with the War Department, in the event that a re- 
quest should be made by the governor of Arkansas for aid in suppressing riot 
or other civil disturbance beyond the control of civil authorities." 

2. The use of Federal troops for this purpose is made possible by the Consti- 
tution of the United States, article IV, section 4. The Constitution does not 
specify by what Federal official the emergency is to be determined. By statute 
Congress has conferred this power and responsibility upon the President. Atten- 
tion is invited to article XL VII, Army Regulations. The power and responsi- 
bility can not be delegated. 

3. Hence the commanding officer can not receive the authority suggested. 



ABMT BANDS: Competition of Enlisted Men with Cirilians. 

By the act of May 11, 1908 (35 Stat. 106, 110), and the act of June 3, 1916 (39 
Stat 166, 175), enlisted men, Army bands and members thereof are forbidden 
from engaging In any competitive civilian employment. The Implication is that 
they may engage in such employment if it does not interfere with the customary 
and regular engagement of local civilians In the respective arts, trades, or pro- 
fessions. Whether such interference will or does result is a question of fact 
which is not to be settled by reference to union labor only. 

322.941. 

War Department, J. A. G. O., October 25, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement the question is submitted whether a mem- 
ber of an Army band can play for pay outside the limits of a military post pro- 
vided the local musicians* union signifies its consent. Specifically, it appears 
that one Leo P. Kitchen, a violinist and a member of the Army band at Camp 
Sevier, Greenville, S. C, desires permission to provide riiuslc at hotels and 
public places in Greenville. The acting adjutant, Capt. Thomas J. Wynck, One 
hundred and seventeenth Infantry, recommends that such i)ermission be granted. 
He states that it would not interfere with Kitchen's duties as a soldier. There 
is also attached the consent or the waiver of the local musicians* union. The 
president of that body also states that there is a shortage of musicians at Green- 
ville, S. C. 

2. The right of a member of an Army band to provide music outside the mili- 
tary post is expressly covered by the act of May 11, 1908 (35 Stat. 106, 110), 
and the act of June 3, 1916. (39 Stat. 166, 175.) The act of May 11, supra, 
provides : 

" That Army bands or members thereof shall not receive remuneration for 
furnishing music outside the limits of military posts w^hen the furnishing of such 
music places thom in competition with local civilian musicians. 

And section 35 of the act of June 3, 1916, supra, prohibits all enlisted men 
from engaging in any competitive civilian employment. It provides : 

" Hereafter no enlisted man in the active service of the United States in the 
Army, Navy, and Marine CJorps, respectively, whether a noncommissioned officer, 
musician, or private, shall be detailed, ordered, or permitted to leave his post 
to engage in any pursuit, business, or performance in civil life, for emolument, 
hire, or otherwise, when the same shall interfere with the customary employment 
and regular engagement of local civilians in the respective arts, trades, or pro- 
fessions." " 



i 
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These are the only acts of CJongress relating to this matter. The act of 
May 11, 1908, supra, clearly prohibits a Djember of an Army band from furnish- 
ing music for a remuneration outside of a military post when the furnishing 
of such music will compete with local musicians. And section 35 of the 
national defense act, supra, proceeds a step further In prohibiting a musician 
In the active service of the United States Army from engaging In any pursuit 
or performance in civil life for emolument, hire, or otherwise when by so 
doing he shall interfere with the customary employment and the regular en- 
gagements of local civilian musicians. These acts are in harmony and pro- 
hibit a person circumstanced as the said Leo P. Kitchen from providing music 
outside his Army post, if by so doing he interferes with the employment of 
civilian musicians. Clearly the implication is that such music could be fur- 
nished if it did not interfere with the customary and the regular engagements 
of all local civilian musicians, union as well as nonunion. The letter of the 
local union can not be taken as controlling, because It does not follow that 
every civilian at Greenville, S. C, is a member of the local union. To construe 
the statutes as permitting Leo P. Kitchen to enter the local field as a musician 
upon the showing here made would be to read Into the law a restrictive purpose 
nevep intended by Congress and would be In effect to hold that the words 
" civilian musician " apply only to members of the musicians* union. 

3. It is therefore the opinion of this office that Leo P. Kitchen, as a musician 
In the active service of the United States Army, can not be permitted to furnish 
music outside his Array post at Greenville, S. C, either for pay or otherwise, if 
such interferes with the customary employment and regular engagement of local 
musicians. 

Note. — In an opinion of February 16, 1918 (Ops. J. A. G. 220.4), after quoting 
the statutes above quoted and Army Regulations 261, Changes Army Regula- 
tions, No. 57, May 25, 1917, it was said : 

" Thus it is seen that neither the statutory law nor the regulation promul- 
gated thereunder forbids an enlisted man to engage in a business of a civil 
character when by so doing he does not interfere with the customary employ- 
ment of local civilians in respect to like employment. The concluding sen- 
tence of regulation 261 prescribes merely a rule of evidence and is not intended 
to be a prohibition against employment unless the same shall interfere with 
tlie employment of local civilians. 

'* The propriety of sjich employment and the question whether the engaging 
therein by enlisted men would interfere with the employment of local civilians 
should be determined by the commanding officer, arid if in any case he shall 
conclude that such employment does not Interfere with the regular employment 
of local civilians he may under the law and the regulation permit enlisted men 
so to be employed." 

SIGNAL CORPS: Rating of Junior Military Ayiator. 

Section 6 of the act of July 24, 1917 (40 Stat. 243, 244), provides that no 
person shall receive the rating of military aviator until he shall have served 
creditably for three years as an aviation officer with the rating of a junior 
military aviator, except that in time of war any officer or enlisted man who 
especially distinguishes himself in active service may, upon recommendation of 
the Chief Signal Officer of the Army, be rated as a military aviator without 
regard to examination or to length of service. The service referred to is service 
in the forces of the United States, and service in the Army of any other nation 
can not be made the basis of the rating of military aviator. 

72-181. 

War Department, J. A. G. O., October 26, 1917.— To The Adjutant General. 

1. By the preceding indorsement a decision is requested whether service ren- 
dered in the British Army can be construed under section 6, act of July 24, 
1917, as the equivalency of the three years' active service there required of all 
persons before they can be rated as military aviators of the United States. It 
appears that Lieut. Col. Filley and Maj. G. H. Bonnell, of the Aviation Section 
of the Signal Corps, had certain service in Europe, which they now urge as a 
substitute for the service required by tlie provisions of said section 6 for the 
rating of military aviators. 
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2. Section 6 of tbe act of July 24, 1917 (40 Stat. 243, 244), among other 
things, provides: 

"That officers detailed in or attached to the Aviation Section of the Signal 
Corps may when qualified therefor be rated as junior military aviators, military 
aviators, ♦ * * but no person shall be so rated until tliere shall have been 
issued to him a certificate to the effect that he is qualified for the rating, and no 
certificate shall be Issued to any person until an examining board, which shall be 
composed of two officers of experience of the Aviation Section of the Signal 
Corps and one medical officer, shall have examined him under general regula- 
tions to be prescribed by the Secretary of War; * * * no person shall re- 
ceive the rating of military aviator * * * until he shall have served credit- 
ably for three years as an aviation officer with the rating of a junior military 
aviator, ♦ * ♦ except that in time of war any officer or enlisted man who 
specially distinguishes himself in active service may, upon recommendation of 
the Chief Signal Officer of the Army be rated as a military aviator ♦ * ♦ 
without regard to examination or to length of service." 

3. In the case of Lieut. Col. Filley it appears he is a citizen of the United 
States and served as an aviator for two years and six months in the British 
Army. Specifically, he served in the Royal Flying Corps in France from May, 
1915, until September, 1917, when he resigned to accept a commission In the 
Aviation Section of the Signal Corps of the United States Army. Evidence 
amply sufficient to sustain this claim was submitted to a board convened October 
2, 1917, by order of the Chief Signal Officer of the Army. This board met and 
duly proceeded to consider the facts involved. After a full hearing the board 
determined that Lieut. Col. Filley should be accepted and recommended that he 
be rated as a military aviator in the United States Army. 

4. In the case of Maj. G. H. Bonnell, it appears he is a citizen of the United 
States and that he served as an aviator in the British Army for the period of 
one pear and ten months. Specifically, he was in the Royal Flying Corps in 
France from July, 1916, until the 22d of September, 1917, when he resigned to 
accept a commission as major In the Aviation Section of the Signal Corps of the 
United States Army. Evidence tending to prove these facts was submitted to a 
board convened October 2, 1917, by order of the Chief Signal Officer of the Army. 
After duly considering all the evidence submitted, the board recommended that 
Maj. Bonnell be accepted and rated as a military aviator in the United States 
Army. 

5. The question therefore arises whether the services of Lieut. Col. Filley and 
Maj. Bonnell in the British Army can be construed as entitling them or either of 
them to be rated as military aviators In the United States Army. To phrase It 
differently, can these men count the active service in the British Army as the 
equivalent of the three years* training requlre(J by the statute. The statute 
expressly enacts that "No person shall receive the rating of military aviator 
until he shall have served creditably for three years as an aviation officer," 
except that in time of war " distinguished active service " may be substituted 
for the experience and training expressly required. This requirement of three 
j'ears* training is followed by the exception, distinguished conduct In active 
service. The proviso squarely presents the instant question: Is distinguished 
service In any Army other than the Army of the United States within the words 
and the reason of the phrase " three years' creditable service as an aviation 
officer?" I think it ought to be said as a general rule that military statutes 
prescribing military service as a qualification must be construed as having ref- 
erence only to service in the forces of the United States. Municipal statutes 
can not be Inferred to speak In contemplation of matters entirely foreign. Such 
matters can not be included by inference. Certainly it can not be reasonably 
urged that the language of this statute means three years* service in the forces 
of any country other than our own ; and if this be its true intent, then the words 
in the excepting clause having reference to distinguished active service have like 
reference to service in the forces of the United States, and not in foreign 
forces. 

6. It is therefore the opinion of this office that the active service of Lieut. Col. 
Filley and Maj. Bonnell is not the equivalent of the legal requirements of section 
6. act of July 24, 1917, supra, and that they are not entitled to be rated and 
announced as military aviators in the United States forces. 
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ALIEN ENEMIES : Prohibited Zones. 

A citizen of Germany who is an enlisted man in the Army of the United 
States is not forbidden by the President's proclamation of April 6, 1917, to go 
within one half mile of any fort, etc., when ordered to do so by his superiors. 

99-211. 

War Department, J. A. G. O., October 26, 1917.— To The Adjutant GeneraL 

1. It is asked whether a sergeant who is a German citizen and not yet 
naturalized as a citizen of the United States comes within that provision of the 
President's proclamation of April 6, 1917, which forbids an alien enemy to be 
found within a half mile of any fort, etc. It seems that the sergeant in ques- 
tion was retired on May 12, 1910, while serving as a private, and was detailed 
on recruiting duty by paragraph 69, Special Orders, No. 154, War Department, 
1917, with orders to report to the recruiting officer, Portland, Oreg., for duty. 

2. The President's proclamation regarding the half mile limit is not applicable 
to aliens holding a permit; and by calling this sergeant into the service the 
Government has given him an order which is the equivalent of a permit to be 
found wherever his duties may call him. 



BEWABD : Desertion from Draft 

The reward of $50 for the apprehension and delivery of a deserter from the 
draft should be paid, even though upon examination he was found to be 
physically disqualified for military service. 

26-200. 

War Department, J. A. G. O., October 26, 1917.— To The Adjutant GeneraL 

1. The commanding officer. Fort Greble, R. I., requests information as to 
whether or not the reward of $50 should be paid for the apprehension and 
delivery at that post of ** a National Army deserter " who " upon examination 
was found to be physically disqualified for military service." He says the 
** prisoner was discharged, by reason' of desertion and physical unfitness for 
service, from this post, in compliance with instructions received from The 
Adjutant General of tJie Army." 

2. This office held, In an opinion dated October 1, 1917 (Ops. J. A. G. 26- 
200), that a person who has been drafted and who, through refusal or neglect, 
fails to respond to the draft and report to his place of mobilization in 
accordance with orders, may legally be tried under the fifty-eighth article of 
war for desertion from the military service, in which he is placed by the 
draft, as provided in section 2*of the act of May 18, 1917 (40 Stat. 76, 77), and 
the second article of war; and tliat " it follows that such a person is subject to 
arrest by the civil authorities as authorized by the one hundred and sixth arti- 
cle of war, and that $50 reward may be paid as provided for in paragraph 121, 
Army Regulations." 

Tliat opinion applies to the case in reference. The fact that in the case now 
under consideration the deserter upon medical examination was found to be 
physically disqualified for military service does not alter the fact that by 
reason of his failure to appear for examination as required he was legally 
guilty of desertion and subject to trial and punishment therefor. It follows, 
therefore, that the authorized reward may be paid in this case. 



UNIFORM: Bight of Psychological Examiners to Wear Uniform. 

Psychological examiners in the National Army cantonments under civil serv- 
ice appointments have no military status whatever and are not entitled to wear 
the uniform of the United States Army. 

96-140. 

War Department, J. A. G. O., October 27, 1917.— To The Adjutant General. 

1. By the preceding indorsement the question is submitted whether certain 
psychological examiners in the National Army cantonments under civil service 
appointment are entitled to wear the uniform of the United States Army, and 
just exactly what the military status of these experts is. 
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2. It appears that there are 24 such experts now serving as examiners in differ- 
ent Army cantonments. The question is specifically asked : Can they be consid- 
ered as contract surgedns with the rank of first lieutenant? 

3. It seems that upon recommendation of the Surgeon Greneral these psycho- 
logical examiners were appointed under section 4, civil service rule 8, which 
I»rovides for job employment, and that one of the reasons prompting their 
appointment was that the probable period of their employment would not exceed 
six mbnths. 

4. There is no provision of law directly applying to the appointment or the 
employment of psychological experts. The laws relating to the Medical Corps 
make no provision whatever on this subject. It does not seem possible to hold 
that psychological examiners are contract surgeons or that they perform the 
duties attaching to such a position. They are not enlisted men, and they do not 
occupy any military status under any act of Congress In any way relating to 
either their duty or their employment. 

5. It is, therefore, the opinion of this office that these psychological exi)erts 
l)ossess no military status whatever, and that they are not entitled to wear the 
uniform of the United States Army. 



INSIGNIA OF HEBIT: Distingaished Service Medals. 

The President as Commander in Chief has authority to provide for dis- 
tinguished service medals to be conferred for deeds of gallantry in action and 
other exceptionally meritorious service in addition to those medals now provided 
for by legislative action. 

OCTOBEB 27, 1917. 
46-100. 

[Memorandum for the Secretary of War.] 

Subject : Whether the President has authority in the absence of an act of Con- 
gress to direct the preparation and Issue of medals for distinguished 
services. 

1. You submit the question : " Is an act of Congress a * necessary permission 
for the conferring* of distinguished service medals? " Under existing law pro- 
vision is made for recognizing and commemorating exceptional gallantry In 
action by the award of the congressional medal of honor and, in certain cases 
of enlisted men, of the certificate of merit. It Is, therefore, assumed that the 
question submitted does not in any way concern the issuing of medals of honor 
for which Congress has already provided ; that the distinguished service medal 
is in the nature of a medal secondary to the medal of honor ; and that it is to be 
conferred for deeds of gallantry in action or other exceptionally meritorious 
service for which the medal of honor can not .properly be awarded. In my 
judgment the President has authority to provide for such badges of military 
distinction other than and in addition to those which are already the subject 
of legislation. 

2. The power of the President as Commander in Chief and the power of Con- 
gress over the Army are fundamental powers which are not capable of exact 
definition, the one with respect to the other. It can hardly be doubted, however, 
that both on precedents and in reason matters of this sort are subject to the 
power of the President as Commander in Chief, at least when the statute Is silent. 
The power to prescribe such badges of distinction among officers and men of the 
Army is a power which inherently resides with the Commander in Chief, subject 
only to the control of Congress. The President has always exercised his author- 
ity to prescribe the uniform of the Army, and certainly the prescribing of badges 
and ribbons in recognition of distinguished military service involves no higher or 
different power. Indeed, the view here taken may be sustained not only Inde- 
pendently but upon the ground that such badges are a part Qt the uniform, and 
so it has frequently been held by this office. 

3. I am clearly of the opinion, therefore, that the President has authority to 
provide for such distinguished service medals, and that the expense thereof may 
tee defrayed out of any moneys now in the hands of the President not specifically 
appropriated for some other purpose or out of any moneys that may be at the 
similar disposal of the War Department. 



198 OPINIONS JUDGE ADVOCATE GENERAIi OF ARMY. 

ENLISTMENT: STifiial Corps; Masicians. 

Under the act of July 24, 191T (40 Stat. 243), no authority is given to enlist 
men in the Signal Corps for musical purposes solely and on condition that they 
shall not be liable to or eligible for general military duty as soldiers. 

8-150. 

War Department, J. A. G. O^ October 30, 1917.— To The Adjutant General. 

1. By the preceding indorsement there is submitted the question whether the 
Signal Corps, Aviation School of the United States Army, can enlist 50 men for 
the purpose of organizing a band. It appears that certain of these men will 
enlist immediately if assured that no other duty wiU be required of them and 
that the band itself will be kept at the post. It is suggested that the men be 
carried as privates or noncommissioned officers attached to the various squad- 
rons. It is further stated that the musical instruments necessary to equip the 
band will be contributed without cost to the Government. 

2. The only lan^age in» any way bearing on the authority of the Aviation 
Section of the Signal Corps to organize a band Is to be found in section 4 of 
the act of July 24, 1917 (40 Stat. 243, 244), "that the President is hereby 
authorized to appropriately officer and organize the personnel of the Signal 
Corps into such number of divisions, brigades, regiments, wings, squadrons, 
battalions, companies, and flights as may be necessary, * * * and to pre- 
scribe ♦ * * such new and different organizations * ♦ * as the efficiency 
of the service may require.** 

While this language does not specifically mention bands, it is clearly within 
the power of the President to authorize the organization of bands in the Signal 
Corps for military purposes. And It would clearly be within the meaning of 
tlie law to enlist men for band and other general military purposes or to organ- 
ize a band, if the President should so direct, from enlisted men. It certainly 
would not, however, be within the reason or purpose of the act to permit the 
enlisting of a man solely for musical puri)oses on the condition that he is not 
eligible or liable for general military duty as a soldier or to be governed by 
orders generally as other soldiers. 

3. It is, therefore, the opinion of this office that the Signal Corps, Aviation 
School of the United States, has authority, if expressly authorized to do so by 
the department, to organize a band and to enlist men for it in the usual way. 
There is no authority, however, to enlist men for musical purposes solely or to 
organize a band from men already enlisted and confine its members solely to 
the discharge of the duties connected with a military band. 



MILITIA: Draft of State Staff Corps. 

Within the terms of the national defense act (39 Stat. 166), officers and 
enlisted men of the usual staff corps and departments of the several States 
were not members of the National Guard, but this was changed by the Army 
appropriation act of May 12, 1917. (40 Stat. 40, 68.) Such officers and men 
may now be drafted into the Army of the United States, for the President's 
power was not exhausted by his proclamation, effective August 5, 1917. 

October 30, 1917. 
58-141. 

[Memorandum for The Adjutant General.] 

Subject: Draft and appointment of certain members of State staff corps and 
departments, etc. Views supplemental to those expressed in an opinion of 
this office of October 22, 1917 (Ops. J. A. G. 58-141). 

1. It was held by this office that officers and enlisted men of the usual head- 
quarters staff corps and departments of the several States were not members of 
the National Guard recognizable as such in the national defense act. 

2. As curative of this the Army appropriation act of May 12, 1917 (40 Stat. 
40, 68), provided— 

*' That the National Guard of any State, Territory, or the District of CJolum- 
bla shall include such officers and enlisted men of the staff corps and depart- 
ments, corresponding to those of the Regular Army, as may be authorized by 
the Secretary of War.*' 
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8. Since May 12, 1917, therefore, it has been within the power of the Secre- 
tary of War to include within the National Guard as organized under the 
national defense act such officers and enlisted men of such staff corps and 
departments as he pleased. 

4. When the Secretary of War shall have included such officers and men as 
a part of the National Guard of a State, they become thereupon subject to all 
the duties and obligations of members of the National Guard, and they arc 
therefore subject to be called into the service of the United States in their status 
as National Guard ; and they are also subject to be drafted into the Army of 
the United States in accordance with section 111 of the national defense act 
(39 Stat. 166, 211) and the second paragraph of section 1 of the selective service 
law. (40 Stat. 76.) 

If these officers and men had been declared as included within the National 
Guard of a State prior to and on August 5, 1917, when the draft proclamation 
took effect, they would have been drafted into the Army of the United States 
and the officers appointed in that Army in accordance with that proclamation, 
unless excepted in accordance with that proclamation. If they were excepted 
from draft and appointment in that proclamation, it is within the power of the 
President at any subsequent time to draft them, individually or in any num- 
bers, into the Army of the United States and appoint them therein. 

The power of the President to draft the National Guard into the Army of the 
United States was not exhausted by his proclamation effective August 5, 1917. 
He may draft other members of the National Guard, either by general procla- 
mation referable to classes or simply by an order directed to an individual or 
any number of individuals. 

The order itself should run in the name of the President of the United States, 
and in the eyes of the law the order is the order of the President of the United 
States, and it Is just as much the order of the President of the United States, 
even though he himself may never have seen it, as though he had himself 
penned it. The Secretary of War Is the constitutional mouthpiece of the Presi- 
dent of the United States, and while there may be some falling cases this Is 
not one of them. The order of the Secretary of War, that is, of the War 
Department, reciting that this is by direction of the President, and ordering or 
drafting a member of tlie National Guard Into the Army of the United States, 
and I should prefer the word '* draft," the language of the statute, Is just as 
effective* as any proclamation issued by the Secretary of State. 



UNIFOBM: Bight of Beserre Officers to Wear. 

A reserve officer not called Into active duty is not authorized to wear the 
uniform of the United States Army. 

October 30, 1917, 
96-140. 

[Memorandum for The Adjutant General of the Army.] 

Subject : Whether a reserve officer not called Into active duty is authorized to 
wear the uniform of the Unito^ States Army. 

1. In this communication you submit whether members of the Officers' Re- 
serve Corps not on active duty are entitled to wear the 'uniform of the Army. 
The Officers* Reserve Corps, as now constituted, is an integral part of the Army 
of the United States as established by the national defense act (30 Stat. 166), 
which provides: 

" That the Army of the United States shall consist of the Regular Army, 
* * * the Officers' Reserve Corps, ♦ * * while in the service of the 
United States, and such other land forces as are now or may hereafter be 
authorized by law." 

2. Clearly, therefore, members of the Officers* Reserve Corps are part of the 
Army of the United States. But this fact does not of Itself determine whether 
a member of the Officers' Reserve Corps, not called into active duty, can wear 
the uniform of the United States Army. The answer must be found, if at all, in 
the rules and regulations relating to the uniform of the Army. 

87243**— 10 ^14 
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It is expressly provided in section 8, Regulations governing the Officers' Re- 
serve Corps, Special Regulations No. 43, War Department, 1917, that: 

" Reserve officers will provide themselves with the field uniforms ♦ ♦ * 
pertaining to their grade, as prescribed in Uniform Regulations. They may 
provide themselves with such other uniforms as are prescribed in Uniform 
Regulations for Officers of the Regular Army of corresponding grade. They 
may wear the appropriate uniform whenever in similar clrcumstanftes such 
uniform is customarily worn by officers of the Regular Army and not otherwise." 

And it is also provided in paragraph 31, Uniform Regulations, Special Regu- 
lations No. 41, 1917 : 

" Members of the Officers* Reserve Corps are officers of the United States 
Army, and, when in <wtive service, will wear the uniform and Insignia of the 
arm, corps, or department to which they belong." 

So the clear Inference involved in the converse of the regulation which per- 
mits a member of the Officers' Reserve Corps to wear the uniform when in 
active service, is, that such right does not exist, when the officer Is not on active 
duty. 

3: It is therefore the opinion of this office that a member of the Officers' Re- 
serve Corps is not authorized under the law to wear the uniform of the United 
States Army when not called Into service. 



SELEGTITE DBAFT ACT: INTOXICATING LIQUORS: Sale of Intoxicat- 
ing liqnorg within 6 Mile Zones and to Persons in Hilitary Service. 

Under the provisions of section 12 of the selective draft act of May 18, 1917 
(40 Stat. 76, 82) and the regulations made by the President thereunder, re- 
specting the prohibition of intoxicating liquors, violations of such law when 
committed by civilians are dvil offenses and should be brought to the atten- 
tion of the local United States attorney with a request that such offenders be 
prosecuted, violations by persons subject to military law should be made the 
subject of disciplinary action either by trial by court-martial under article 
of war 96 or by other appropriate means. 

Said section 12 legislates for three respective territorial sections: (1) Ter- 
ritory within 5 miles of military camps exclusive of that portion of cities 
or towns which Is more than one-half mile from any portion of such camps; 
(2) Territory coextensive with military stations, cantonments, camps, forts, 
posts, officers* and enlisted men*s clubs being used for military purposes; (3) 
All territory within the jurisdiction of the United States. 

Military camps within the contemplation of section 12, defined. What con- 
stitutes a violation of the statute In the several localities above enumerated, 
explained, 

OCTOBEB 30, 1917.. 

48-100. 

[Memorandum for the Chief of Staff.] 

Subject : Enforcement of liquor statute. 

1. Requests for advice regarding the enforcement of section 12 of the selec- 
tive draft act of May 18, 1917 (40 Stat. 76, 82), as supplemented by the reg- 
ulations made by the President thereunder, are coming to this office in such 
large numbers that It seems to me advisable that general Instructions be given 
all commanding officers regarding it. As matters now are, these officers are in 
much doubt and uncertainty as to the scope and effect of the law, and as to 
their own duty when they believe the law to have been violated. With advice 
before them such as I am now suggesting a large amount of labor which they 
and the officers in this department are now called upon to perform should 
be avoided, and prosecutions for violation of the act should be more promptly 
made. My suggestion Is that a bulletin be published Immediately for the atten- 
tion of all commanding officers, as follows : 

1. Whenever It shall come to the attention of a commanding officer that 
section 12 of the act of May 18, 1917, respecting prohibition of intoxicating 
liquors^ is being violated, it becomes the duty of sin?h officer to submit the 
facts, preferably, where practicable, through the judge advocate of the divi- 
sion or department, to the United States attorney exercising jurisdiction In the 
locality where the law is being violated, to request that official to institute 



OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 201 

prosecutions against all civilians violating the law, to render that official all 
possible assistance in the premises, and also to take all necessary steps to dis- 
cipline, through the military machinery, all members of the military forces 
involved in such violation. Commanding officers should not be content with 
reporting vice conditions to the department, but should themselves act with 
promptness to procure a proper enforcement of the law. 

2. For your guidance in determining when said act has in fact been vio- 
lated, the following resume of rulings by the Judge Advocate General of the 
Army may be helpful : 

"1. Section 12 legislates for three respective territorial sections: (1) Terri- 
tory near military camps, which, under the President's regulations, includes 
all territory within 5 miles of any portion of such camps, except such portion 
thereof as may be within the corporate limits of a city or town and more than 
one-half mile from any portion of such camps; (2) Territory coextensive with 
military stations, cantonments, camps, forts, posts, and officers' and enlisted 
men's clubs being used for military purposes; (3) All territory within the 
jurisdiction of the United States. 

"2. A military camp Is a place designated, usually by the commanding 
officer, or superior authority, as a place for the more or less temporary habi- 
tation and use of military forces and so occupied and used, and Includes not 
only the space actually occupied by the tents or other cover In which the sol- 
diers live, but also the adjacent connected' territory which Is habitually used 
by the encamped forces in the performance of their military duties. (Ops. 
J. A. G. 48-020, Oct 20, 1917.) 

* . * * * * • 

"4. In the territory designated as section (1) the act is violated if any 
person, in whatever capacity he may be acting, sells or barters, directly or In- 
directly gives or serves any alcoholic liquor, either alone or with any other 
article, to any person whomsoever, except that the serving or giving of such 
alcoholic liquor in a private home to bona fide guests therein who are not mem- 
bers of the military forces, is not a violation of the act, and except that minis- 
ters and churches and chaplains of the Army may, under the rules of their 
respective churches, purchase, retain, and use wine for sacramental purposes. 

" 5. In the territory designated as section (2) the act Is violated If any per- 
son, corporation, partnership, or association sells, supplies, or has In his or Its 
possession any Intoxicating or spirituous liquors; except that chaplains of the 
Army may, under the rules of their respective churches, purchase, retain, and 
use wine for sacramental' purposes. 

" 6. In the territory designated as section (3) the act is violated by any sale 
of intoxicating liquor to any officer or member of the military forces while in 
uniform, and by any sale of Intoxicating liquor to any other person In the 
execution of a subterfuge effecting the surreptitious * treating ' of an officer or 
member of the military forces while In uniform. 

" 7. In the territory designated as section C3) the act Is violated If any person, 
in whatever capacity he may be acting, sends, ships, transmits or transports 
in any manner, or causes to be shipped, transmitted, or transported In any man- 
ner, any alcoholic liquor to any place within the territory designated as section 
(1), except for use in his home In the manner pointed out In paragraph 4, supra, 

" 8. The only persons subject to the penalties provided^ by the act for Its 
violation are such persons as are not subject to military law. 

" 9. For a violation of the act by persons not subject to military law, prosecu- 
tions will be made by United States attorneys In the Federal courts. For a 
violation of the act by persons subject to military law, discipline will be ad- 
ministered by the military authorities, either by trial by court-martial, under 
article of war 96, or by other means usual in such cases.' 



f> 



FAY AND ALLOWANCES :. Transportation of Offleer's Horse. 

Private mounts of an officer may, upon change of station, be transported at 
public expense only when they are to be used by him at his new station in the 
public service. 

94-011. 

War Department, J. A. G. O., October 31, 1917.— To The Adjutant General. 
1. The opinion of this office is desired as to whether the request of Maj. Roy 
B. Harper, Twenty-third Cavalry, that his horse be shipped from Camp Fort 
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Oglethorpe, Ga., to the Front Royal Remount Depot, Va., to be pastured, can 
legally be complied with. It appears that Maj. Harper was recently relieved 
from duty with his regiment at Clunp Fort Oglethorpe, Ga., and detailed for 
service, to fill a vacancy, in The Adjutant General's Department, and was as- 
signed to duty in the office of The Adjutant General, Washington, D. C. 

2. The shipment of the private mounts of officers upon their change of stn- 
tion is governed by paragraph 1098, Army Regulations, which provides In part : 

" The Quartermaster Corps will transport for officers changing station * * ' 
the number of horses for which they are legally entitled to forage, and an at 
tendant to accompany the horses, when necessary, subject to the following! 
restrictions : 

"3. That the horses are owned by the officer and are Intended to be used 
by him at his new station In the public service." 

No provision Is made In the regulations for the shipment of an officer's prl- 
vate mount at public expense except upon the condition that such horse Is to 
be used at the officer's new station In the military service. It will be observed 
In this connection that In the cases of deceased or retired officers, or officers 
ordered to their homes to await retirement, or of officers effecting a voluntary 
transfer, the regulation (A. R. 1098) provides that their mounts will not be 
transported at public expense. 

3. AS It appears that In the proposed shipment of Maj. Harper's horse to the 
remount depot the horse Is not intended for this officer's use in the military 
service at his new station, It is the view of this office that Its shipment at 
public expense is not authorized. 



DESERTION: REWARD: Reimbarsement from Fay of Deserter. 

There Is no statute requiring that the amount of the reward and other ex- 
penses Incurred for the apprehension of a deserter be charged against the de- 
serter. The requirement of paragraph 127, Army Regulations, may be waived 
or modified in the discretion of the Secretary of War. 

251-211. 

War Department, J. A. G. O., November 1, 1917. — ^To The Adjutant General. 

1. In the accompanying telegram from Gamp Custer, Mich., signed " Dlckman,** 
Inquiry is made whether. In the case of drafted men who fall to respond to the 
draft and for whose apprehension as deserters the usual $50 reward Is paid, 
the amount paid as reward and expenses for apprehension should be charged 
against the men In cases where they are placed on duty without trial, because 
U is found that they probably did not Intend to desert. 

2. Paragraph 127, Army Regulations, provides: 

" Rewards or expenses paid for apprehending a deserter, and the expenses 
Incurred In transporting him from point of apprehension, delivery, or sur- 
render to the station of his company^ or detachment, or to the place of his trial. 
Including the cost of transportation of the guard, will be set against his pay 
upon conviction of desertion by a court-martial, upon discharge by reason of 
desertion admitted and physical unfitness for service, or upon his restoration 
tp duty without trial." 

There Is no statute requiring that the amount of the reward and other ex- 
penses Incurred for the apprehension of a deserter from the military service 
shall be charged against the deserter. This Is a requirement only of regulation 
and the regulation may be waived or modified in the discretion of the Secre- 
tary of War, 



ARMT: Composition and Organization. 

There Is no legal reason why enlisted men of the Regular Army, National 
Guard, National Army, or other divisions of the Army may not be regarded as 
interchangeable or why they should not all be carried on the same muster roll. 

220-33. 

War Department, J. A. G. O., November 1, 1917. — To The Adjutant General, 

1. The opinion of this office Is requested on the question of whether there 

*'is any legal necessity longer to adhere to the distinction between Enlisted 
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Reserve Corps men. Regular Army, National Guard, National Army, etc., in 
so far as the indiyidual status is concerned." The question Is further asked 
as to whether or not there is any legal reason why enlisted men of the Regular 
Army, National Guard, National Army, or other divisions of the Army may not 
be regarded as interchangeable, and why they should not all be carried on the 
same muster roll. 

2. In an opinion of this office, dated September 17, 1917 (Ops. J. A. Q. 6-200), 
the following statement was made which bears upon the matter here in ques- 
tion: 

" In the light of what I have said, my response to the si)ecific question must be 
that transfer of enlisted personnel from one force to another, in the sense of 
absolute incorporation in the force to which transferred, is permissible under 
(lie law; and, giving the reasoning the wider application it deserves, it seems 
to me to require the department to abolish many of the distinctions which it con- 
ceives to exist between and among such forces." 

3. No legal reason is known to this office why enlisted men assigned to any 
organization should not be absolutely incorporated therein and carried on the 
muster roll as members of that organization without regard to the particular 
branch of the Army from which the individuals were derived. 

4. It follows that the order suggested In the first Indorsement hereon and 
reading as follows : 

" During the present emergency distinctions based on diiferences in the 
manner in which members of the military forces of the United States of non- 
commissioned grade entered the service shall be disregarded. Enlisted men of 
the Regular Army, National Guard, National Army, or other divisions of the 
Army are interchangeable and may all be carried on the same muster rolls,** 
would be perfectly legal and in accord with the decisions of this office as to the 
interchangeablllty of the enlisted personnel pertaining to the various forces 
which make up the Army of the United States. 



APPROPRIATIONS: Heat and Light for T. M. G. A. Buildings. 

The appropriation for furnishing heat and light for buildings erected at 
private cost under the operation of the act of May 31, 1902 (32 Stat. 282), Is 
not available for the Installation of heating and lighting fixtures in Young 
Men's Christian Association buildings, but only to provide the consumable sup- 
plies necessary for heating and lighting same. 

412.1. 

War Department, J. A. G. C, November 2, 1917. — To The Adjutant General. 

1. The question presented In these papers Is whether there Is legal authority 
for equipping at public expense two Young Men's Christian Association build- 
ings at Fort McPherson, Ga., for steam heat and connecting them with the 
central heating system of the base hospital there at an estimated cost of $2,200. 
The Young Men's Christian Association executive secretary at Atlanta, Ga., in 
requesting that heat be provided for these buildings, says : 

"The War Work Council has already expended every cent of money avall- 
abe for this point. Neither of our two buildings is heated. The absence of a 
fire break and the unavoidable proximity of buildings make it essential that 
steam heat be used at least In the case of one of these buildings. It Is Im- 
possible to conduct bur work without heat. We have no means for providing 
for It. You will recall the fact that our buildings take the place of those 
formerly used as Government buildings for social and recreational purposes." 

The local constructing quartermaster, In recommending that $2,200 be allotted 
for equipping these buildings for heat and light and connecting them up with 
the central heating system, says: 

"The building In question Is located within 60 feet of the central heating 
plant and sufficient boiler capacity has been provided. The above money Is 
required to purchase and Install extra main from boiler and necessary radia- 
tion. This can now be constructed to good advantage while the heating con- 
tractors are finishing up the central heating system for base hospital and tem- 
porary wards." 

2. The only authority for providing heat and light for Young Men's Christian 
Association buildings on military reservations is that contained in the Army 
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appropriation act of May 12, 1917 (40 Stat. 40, 51), under the heading "Reg- 
ular supplies, Quartermaster Corps," which provides " ♦ ♦ ♦ for furnishing 
heat and light for the authorized allowance of quarters for officers ♦ * * 
and enlisted men * * * and for recruits, guards, hospitals, storehouses, 
offices, buildings erected at private coat, in the operation of the act of May SI, 
1902, ♦ •• *» 

The Young Men's Christian Association buildings which may be heated and 
lighted at public expense are those erected and maintained under the provisions 
of the act of May 31, 1902 (32 Stat. 282). See sec. I, General Orders, No. 70, War 
Department, 1917. In my opinion this authority for providing such buildings with 
heat and light does not authorize the installation in the buildings of equipment for 
heating and lighting, such as would become a fixed part of the building, as in the 
case of a steam-heating system. In the appropriation the authority for fur- 
nishing heat and light for the various buildings mentioned therein is entirely 
distinct from the authority for furnishing " stoves and heating apparatus 
required for heating offices, hospitals, barracks and quarters, and recruiting 
stations, and the United States disciplinary barracks," and as the latter author- 
ity does not cover Young Men's Christian Association buildings, it appears 
evident that Congress only intended to provide the consumable supplies neces- 
sary for heating and lighting the Young Men's Christian Association buildings. 
1 am therefore of opinion that there is no authority for the equipment of -the 
Young Men's Christian Association buildings in question at Fort McPherson, 
Ga., with steam-heating facilities at public expense. If, however, they can be 
equipped for steam heat at private expense, I think the quartermaster appro- 
priations may properly be used for connecting such buildings up with the cen- 
tral heating and Mghting system, assuming that they were erected and are being 
maintained under the act of May 31, 1902. 



PAY AND ALLOWANCES: Bight to Expert Bifleman's Pay Where Cavalry 
is Beorganized Temporarily as Field Artillery. 

The requirement of paragraph 1345, Army Regulations, that the allowance of 
additional pay to an expert rifleman, sharpshooter or marksman, shall be pay- 
able only so long as the soldier in question continues to be a member of an 
organization armed with a rifle, should not be regarded as applicable to the 
members of Cavalry regiments reorganized temporarily as Field Artillery regi- 
ments; but the existing rifle qualifications of such men should continue for 
such time as is reasonably necessary for them to qualify in the equivalent 
rating in the Field Artillery. 

242.142. 

War Department, J. A. G. O., November 3, 1917. — ^To The Adjutant General. 

1. The opinion of this office is requested with reference to the question raised 
by the commanding officer, Battery B, Twenty-first Cavalry, one of the cavalry 
regiments recently reorganized into Provisional Field Artillery, concerning the 
right of the enlisted men of his organization to continue to receive additional 
pay as expert riflemen, sharpshooters, or marksmen, as prescribed by para- 
graph 1345, Army Regulations. His Inquiry is stated as follows : 

" (a) Is this organization to continue to be considered an organization 
armed with the rifle within the meaning of paragraph 1345, Army Regulations? 

" (&) If the above question be answered in the negative, when will qualifi- 
cation pay cease? " 

2. By order of the Secretary of War, dated July 20, 1917, the commanding 
officers of the Eighteenth, Nineteenth, Twentieth, Twenty-first, Twenty-second, 
Twenty-third, Twenty-fourth, and Twenty-fifth Regiments of Cavalry were 
dii-ected to reorganize those regiments for use as Field Artillery during the 
pyi sting emergency, in accordance with the Tables of Organization. It was 
further directed that "Cavalry regiments to be used as Field Artillery reeri- 
nients during the existing emergency, are not to lose their identity as Cavalry 
regiments, and they will revert to their normal organizations after the present 
war." 

3. Congress has provided for the allowance of additional pay to enlisted men 
of organizations equipped with the rifle for qualification as marksmen, sharp- 
shooters, or expert riflemen, and has also provided like additional pay for 
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enlisted men of the Field Artillery qualifying as second class gunners, first class 
gunners, or exi)ert first class gunners, to be allowed under such regulations as 
the Secretary of War may prescribe, but no man is permitted by the statute to 
receive at the same time additional pay for more than one of the classifica- 
tions named. (See 40 Stat. 40, 45, and A. B. 1344-1345.) Paragraph 1345, 
Army Regulations, relating to the allowance of additional pay to enlisted men 
as expert rifllemen, sharpshooters, and marksmen, prescribes as one of the 
conditions to the receipt of the additional pay tfiat the enlisted man shall con- 
tinue ** to be a member of an organization armed with the rifie. in which 
Qualification is authorized." As Field Artillery regiments are not equipped 
with the rifie and as it was directed that the above mentioned Cavalry regi- 
ments be reorganized in accordance with the Tables of Organization, I take it 
that they are not, as Field Artillery regiments, equipped with the rifle. The 
question, then, is whether the members of the Cavalry regiment reorganized as 
Field Artillery have ceased to be members of " an organization armed with the 
rifle," within the meaning of the regulation. The particular ^provision of the 
regulation under consideration was intended to apply to the ordinary case of the 
permanent transfer of an enlisted man from one organization to another, 
whether at his own request or for the convenience of the Grovernment. I am 
of opinion that it should not be regarded as applicable to the members of 
these Cavalry regiments reorganized temporarily as Field Artillery regiments, 
in view of the fact that It was expressly provided in the order for the reor- 
ganization of such regiments that they "are not to lose their identity as 
Cavalry regiments." It would seem, however, that in the interests of the 
service the existing rifle qualifications or ratings of the members of these 
organizations should be permitted to continue under the reorganization only 
for such time, to be determined, as may be regarded as reasonably necessary 
for them to qualify for the equivalent rating in the Field Artillery. ^ 



SELEGTITE DRAFT ACT: MILITIA: FreserTation of Integrity of National 
Onard Organization Called into Federal Service. 

The War Department is under no obligation to preserve the integrity of the 
National Guard units drafted into the Federal service. The National Guard 
element of the Army of the United States is not to be distinguished from any 
other composite element thereof, and, with certain exceptions as to certain 
officers, all members of the Army of the United States are upon the same plane, 
under the same legal obligation, and have the same legal duties. During the 
war there is but one Army, the Army of the United States, and every organi- 
zation, bureau, officer, and man in the military service is a part of it. Accord- 
ingly, members of the Army of the United States drafted therein from Coast 
Artillery organizations of the National Guard have no more legal connection 
with the Coast Artillery than with any other branch of the service, and they 
may be assigned to any branch of the service and organized and officered as 
the President sees fit 

NOVEMBEB 3, 1917. 

322.7. 

[Memorandum for the Chief of Staff.] 

Subject: National Guard Coast Artillery. 

1. My views are desired with reference to the accompanying "Memorandum 
for The Adjutant General of the Army " on the subject of the recommendations 
of the Chief of the Coast Artillery, September 7, 1917, for the reorganization of 
the National Guard Coast Artillery so as to conform more nearly to that branch 
of the Regular Army. The view of the Chief of the Coast Artillery as expressed 
October 27, 1917, is that as " the existing law fixing the organization of the 
Coast Artillery of the Regular Army does not contemplate a company organi- 
zation " it is therefore " contrary to the intention of the law that the company 
organization of the Coast Artillery of the National Guard should be main- 
tained." He therefore recommends that the necessary transfers, appointments, 
etc., be made to reorganize the National Guard Coast Artillery so as to make it 
conform to the existing organization of the Coast Artillery of the Regular 
Army. 

2. In the accompanying "Memorandum for The Adjutant General" it is 
proposed to preserve the company organizations as authorized at the time of 
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the draft of the National Guard into the Federal service with a maximum and 
minimum enlisted strength, etc., it being stated therein that "it is the policy 
of the War Department to preserve the integrity of National Guard units as far 
as practicable." 

3. So far as the law is concerned, this office has many times decided that the 
department is under no necessity to preserve the integrity of the National 
Guard units. The last, and perhaps the fullest, expression of this office upon 
this subject is to be found in an extensive opinion prepared by this office as a 
second indorsement to The Adjutant General under date of November 2, 1917 
(Ops. J. A. G. 210.11), the syllabus of which opinion is as follows: 

"(a) The war Army organization act, otherwise sometimes called the 
selective service law, of May 18, 1917 (40 Stat. 76), did not confine the appoint- 
ing power in the appointment of officers for the military forces of the United 
States additional to the Regular Army to any particular class of ellglbles exclu- 
sively, but on the other hand removed any such limitation upon such power as 
may have existed-by virtue of any previous law. 

"(6) Appointment of officers to organizations In the Army of the United 
States composed originally, in whole or In part, of those who had been drafted 
into the Army of the United States from the National Guard Is not to be con- 
fined exclusively to members of the National Guard so drafted or to any other 
class, but may be made from the unlimited field of selection established In the 
third paragraph of section one of the war Army organization act. 

"(c) The existing law does not require that soldiers in the Army of the 
United States who were drafted therein from the National Guard shall be 
organized into organizations which are legal counterparts of the National 
Guard organizations to which such members formerly belonged, and while 
the statute recognizes and suggests a certain degree of convenience that may 
be ser^d by recreating organizations in the Army of the United States in the 
nature of a federalization of the National Guard organizations. It contains no 
requirement or direction to that end. 

"((I) The President of the United States may, at his discretion, organize 
those members of the Army of the United States who were drafted therein 
from the National Guard in the same way as he may organize all other members 
of the drafted Army of the United States, and without any regard whatever to 
their antecedent National Guard status, and may officer them free from legal 
obligation to recognize any distinctive class exclusively for that purpose. 

"(e) The National Guard element of the Army of the United States is not to 
be distinguished from any other composite element thereof; and, with certain 
exceptions as to certain officers of the Army of the United States, are upon the 
same plane, under the same obligation, and have the same legal duties. 

*'(/) During this war there is but one Army, the Army of the United States, 
and every organization, bureau, officer, and man in the military service is a part 
of it." 

Members of the Army of the United States drafted therein from Coast Artil- 
lery organizations of the National Guard have no more legal connection with 
the Coast Artillery than with any other branch of the service, and they may be 
assigned to any branch of the service and organized and officered as the Presi- 
dent sees fit 



RETIREMENT : Gompating War Serviee for. 

The act of March 2, 1907 (34 Stat. 1217), provides that in computing the 30 
vears' service for retirement of enlisted men, all service in the Army, Navy, and 
Marine Corps shall be credited. The «ct of March 3, 1899 (30 Stat. 1004; 1008), 
governing service for retirement in the Navy, provides that, active war service 
• luring the Civil or Spanish- American War shall be countied as double time. 
J I eld, that in computing the 30 years' service for retirement of an enlisted man 
in the Army, time actually served by him in the Navy should be computed by 
Navy standards and war service therein should be counted as double time. 

220.85. 

War Department, J. A. G. O., November 5, 1917 — To The Adjutant General. 

1. Fred R. Hanscom, first sergeant, Company A, Eighth United States Infan- 
try, makes application for retirement, and in computing the necessary 30 years' 



OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 207 

period, includes tliereln service in the United States Navy from April 21, 1898, 
to January 19, 1899, which he claims should be computed as double time. The 
question is presented whether or not, under paragraph 1038, Military Laws of 
the United States (sees. 1, 2, act Mar. 2, 19(n, 34 Stat. 1217), he is entitled to 
have his service in the Navy computed as double time or the actual time served. 

2. Section 17 of the act of March 3, 1899 (30 Stat. 1004, 1008), provides: 

" When an enlisted man or appointed petty officer has served as such thirty 
years in the United States Navy, either as an enlisted man or petty officer, or 
both, he shall, by making application to the President, be placed on the retired 
list hereby created, with the rank held by him at the date of retirement; and 
he shall thereafter receive seventy-five per centum of the pay and allowances of 
the rank or rating upon which he was retired : Provided, That If said enlisted 
man or appointed petty officer had active service in the Navy or In the Army or 
Marine (3orps, either as volunteer or regular, during the Civil or Spanish- 
American War, such war service shall be computed as double, time in comput- 
ing the thirty years necessary to entitle him to be retired : * * *." 

The act of March 2, 1907 (34 Stat 1217, 1218), governing retirement of en- 
listed men, provides: 

"That in computing the necessary 30 years* time all service In the Army, 
Navy, and Marine Corps shall be credited." 

No decision in point Is found. The statute governing the retirement of 
enlisted men, supra, provides that in computing the necessary 30 years* period, 
all service in the Army, Navy, and Marine Corps shall be credited. This 
requires the determination of service in the Navy, Is the service to be limited 
to the time actually served or is it to be computed according to Navy standards? 
Having in mind that allowance of double time for service under certain condi- 
tions Is a premium offered or given to Induce men to enlist in the military or 
naval service of the United States, and the law recognizing the service in either 
arm as of equal value, in computing the 30 years necessary for retirement, it 
would seem to follow that the service of Sergt. Hanscom in the Navy should be 
fixed and determined by the law of the Navy at the time it was rendered, and 
that there is no law or policy that would penalize him by reason of his subse- 
quent enlistment in the Army. Upon the contrary, the value of experienced 
men to the Government is well known and Is emphasized by congressional rec- 
ognition in express legislation making service In the Army, Navy, and Marine 
CJorps of equal value in computing time for retirement. 

It is, therefore, the opinion of this office that First Sergt Hanscom*s service 
in the Navy should be fixed by Navy standards and that he is entitled to be cred- 
ited for double time for the service in the Navy from April 21, 1898, to January 
19, 1899, in his application for retirement 



WAR: Censorship of Mail in Canal Zone. 

Under section 13 of the act of August 24, 1912 (37 Stat 500, 569), to provide 
for the government of the Canal Zone, the governor of the Panama Canal 'in 
time of war. has power, under authority given by the President, to censor all 
mall. The espionage act of June 15, 1917 (40 Stat 217, 230) did not repeal 
said section 13 of the act of August 24, 1912. 

000.73. 

War Department, J. A. G. O., November 5, 1917. — ^To The Adjutant General. 

1. On March 22, 1917, the governor of the Panama Canal asked for authority 
in event of war to censor all mail and also all cable messages. On April 4, 
1917, the President approved of his recommendation. The commanding officer, 
Panama Canal Department, calls attention to section 1, title 12, act of June 
15, 1917 (40 Stat. 217, 230), known as the espionage act, which denies authority 
to any person other than an employee of the Dead Letter Office duly authorized 
thereto or other person upon a search w^arrant authorized by law to open any 
letter not addressed to himself, and on the assumption that the act of Congress 
superseded the authority of the President granted him on April 4, 1917, states 
he has not established a censorship of mall matter, but all cable messages have 
been and are now being censored. He recommends that authority be granted 
to Impose a strict censorship of mall In the Canal Zone, if this Is possible In 
view of the act of Congress above cited ; and if not, that steps be taken to pro- 
cure authority by congressional enactment 



208 OPINIONS JUDGE ADVOCATE GENERAL, OF ARMY. 

2. Section 13 of the act of August 24, 1912 (37 Stat. 560, 569), entitled " An act 
to provide for the opening, maintenance, protection, and operation of the Panama 
Canal, and the sanitation and government of the Canal Zone," reads as follows : 

" That in time of war In which the United States shall be engaged, or when, 
in the opinion of the President, war is imminent, such officer of the Army as 
the President may designate shall, upon the order of the President, assume and 
have exclusive authority and jurisdiction over the operation of the Panama 
Canal and all of its adjuncts, appendants and appurtenances, including the entire 
control and government of the Canal Zone, and during a continuance of such 
condition the governor of the Panama Canal shall, in all respects and particulars 
as to the operation of such Panama Canal, and all duties, matters, and transac- 
tions affecting the Canal Zone, be subject to the order and direction of such 
officer of the Army." 

Title 12, act of June 15, 1917 (40 Stat. 217, 230), is a part of an act defined to 
be " an act to punish acts of interference with the foreign relations, the neu- 
trality, and the foreign commerce of the United States, to punish espionage, 
and better to enforce the criminal laws of the United States, and for other 
purposes." 

Title 12, section 1 : 

** Every letter, writing, circular, postal card, picture, ♦ ♦ * of any kind, 
in violation of any of the provisions of this act is hereby declared to be non- 
mailable matter and shall not be conveyed in the mails or delivered from any 
post office or by any letter carrier: Providedf That nothing In this act shall 
be so construed as to authorize any person other than an employee of the Dead 
Letter Office, duly authorized thereto, or other person upon a search warrant 
authorized by law, to open any letter not addressed to himself." 

Title 13, section 1 : 

" The term ' United States * as used in this act includes the Canal Zone and 
all territory and waters, continental or insular, subject to the jurisdiction of 
the United States." 

The last act contains no repealing clause. 

The question presented is purely a legal one. Does or does not the act of 
June 15, 1917 (40 Stat. 217, 230) repeal or modify section 13 of the act of 1912, 
or is it merely cumulative thereto? No constitutional difficulty or question can 
be raised as to the right of Congress to " make all needful rules and regula- 
tions respecting the territory belonging to the United States," and Congress 
fully realizing the strategic importance and military value of the Panama 
Canal has given to the President plenary powers under section 13. 

Are these powers limited by the espionage act? Certain well settled rules 
governing the construction of statutes lead me to conclude that the question 
must be answered in the negative. 

" But repeals by implication are not favored, and when two statutes cover 
in whole or in part the same matter, and are not absolutely irreconcilable, 
effect should be given, if possible, to both of them." ( United States v. Great- 
house, 166 U. S. 601, 605; United States v. Healey, 160 U. S. 136, 147.) 

"In these circumstances we think there was no implied repeal, and for 
these reasons: First, such repeals are not favored and usually occur only 
where there is such an irreconcilable conflict between an earlier and a later 
statute that effect reasonably can not be given to both; second, where there 
are two statutes upon the same subject, the earlier being special and the later 
general, the presumption is, in the absence of an express repeal or an abso- 
lute incompatibility, that the special is intended to remain in force as an 
exception to the general ; and third, there was in this instance no Irrecon- 
cilable conflict or absolute incompatibility, for both statutes could be given 
reasonable operation if the presumption just named were recognized." {Wash- 
ington V. Miller, 235 U. S. 422, 428. ) 

*' Where there are two acts or provisions, one of which is special and par- 
ticular and certainly includes the matter in question and the other general, 
which, if standing alone, would include the same matter and thus conflict with 
the special act or provision, the special must be taken as Intended to constitute 
an exception to the general act or provisions." (Crane v. Beeder, 22 Mich. 322, 
334, quoted in Rodgers v. United States, 185 U. S. 83, 89 ; Ex parte Crow Dog, 109 
U. S. 556, 570.) 

** If by any reasonable construction the two statutes can stand together, they 
must so stand. If harmony is impossible, and. only in that event, the former 
law Is repealed In part or wholly. (State v. Stoll, 17 Wall. 425, 431.) 

It is therefore the conclusion of this office that there was no intent on the 
^rt of Congress in the act approved June 15, 1917 (40 Stat. 217, 230), to repeal 
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section 13 of the Panama Canal act of 1912 ; that the provisions of that act arc 
merely cumulative to the powers contained in the Panama Canal act ; that the 
provisions are in no wise in conflict ; and that the President, under the power 
given him by section 13, idem, was authorized to Impose a strict censorship of 
mall in the Canal Zone and that the officers who have charge of these duties are 
not required to be either employees in the Dead Letter Office or to secure a search 
warrant, as required under the act of June 15, 1917. 



CONTRACTS: By Government with Oflftcer. 

Under present statutory provisions, section 41 of Criminal Code (35 Stat. 1088, 
1097), section 3 of act of August 10, 1917 (40 Stat. 276), and Army Regulations 
521, Changes Army Regulations, No. 59, August 10, 1917, an officer or employee 
in the military service is prohibited from acting as an officer or agent of the Gov- 
ernment in making any contract or placing any order with a firm or corporation 
in which he may have a pecuniary interest and from inducing or advising any 
authorized officer to make a contract or place an order with such firm or cor- 
poration. Otherwise, there is no objection to an officer or employee in the mili- 
tary service entering into contractual relations with the Government or owning 
an interest in a firm or corporation which enters into contracts with the Gov- 
ernment 

161.4a 

November 6, 1917. 
Mr. Habrinoton Emebson, 

President "The Emerson Co,, Efjicienoy Engineers** 

SO Church 8treet, New York, N. Y. 

Sir: Your communication dated November 2, 1917, has been referred to this 
office for reply« You state that Maj. E. E. Arison, Ordnance Officers' Reserve 
Corps, is a shareholder, director, and officer of your company, and request to be 
advised as to whether he can continue as a shareholder, as a director, or as 
vice president or as any one or more of these. You state that none of these 
positions carries any salary and that they require only infrequent presence. 

The matter of interest of officers or employees of the military service in pri- 
vate firms or corporations is affected by section 41 of the Criminal Code (35 Stat. 
1088, 1097), section 3 of the act of Congress approved August 10, 1917 (40 Stat. 
276), and paragraph 521, Army Regulations, Changes Army Regulations, No. 59, 
August 10, 1917. The statutes and regulations, briefly stated, prohibit any officer 
or employee from acting as an officer or agent of the Government in making any 
contract or placing any order with a firm or corporation in which he may have 
a pecuniary interest as a stockholder or otherwise, or in inducing or advising 
any officer authorized to make a contract or place an order to make the same 
with a firm, corjwration,. etc., in which the officef or employee has a pecuniary 
interest. So long as the character of duties assigned to the officer or employee 
does not involve his making any contract or advising the making of any con- 
tract with any corporation in which he has a pecuniary interest, the statute is 
not violated. If the officer or employee is a member of a committee or other 
body which is charged with the duty of making a contract or placing an order, 
he may not sit by, even if iie takes no direct part in the decision without mak- 
ing a full and complete disclosure of his interest in any contract proposed to be 
made with any firm or corporation in which he may have an interest. The law 
further forbids his participating in making such contract or placing such order. 
The regulation as amended August 10, 1917, to make It conform to section 41 of 
the Criminal Code (35 Stat. 1088, 1097), reads as follows : 

" No person in the military or civil service under the War Department will 
act as an agent of the United States in advising, recommending, making, or 
approving the purchase of supplies or other property, or the procurement of 
services for the Military Establishment, or in contracting with respect thereto, 
under which purchase, procurement, or contract he would be admitted to share 
or receive, directly or Indirectly, any pecuniary profit or benefit. If such per- 
son finds that his duties require him to act as agent of the United States in a 
matter from which he may derive financial profit, he will report the facts im- 
mediately to proper authority and will be relieved from such duties^" (A. B. 
521.) 
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It follows from the foregoing that there is no objection to Maj. Arison's con- 
tinuing to be a shareholder, director, or vice president of your company pro- 
vided he takes no part, either directly or indirectly, in mailing any contract or 
placing any order for the services of your company. 

161.44. 

November 7, 1917. 

[Memorandum for the Secretary of War.] 

Subject: Lease of premises 1607 H Street N.W., Washington, D. C, owned by 
Lieut. Clarence Hay, United States Army. 

1. It appears that the lease has been executed with Story & Cobb for these 
premises for the Quartermaster Corps, under an impression on the part of the 
contracting officer that the property belonged to the Hay estate. It having been 
subsequently ascertained that the property belongs to Clarence Hay, a lieutenant 
In the Army, the opinion of this office is desired as to whether there is authority 
for the lease, in view of the provisions of paragraph 521, Army Regulations 
<C. A. R., No. 59, Aug. 10, 1917), and, further, in view of section 8 of the 
lease, as executed, which provides: 

"No Member of, or Delegate to, Congress, nor any person belonging to or em- 
ployed in the military service of the United States is or shall be admitted to any 
share or part of this contract, or to any benefit which may arise therefrom." 

2. Paragraph 521, Army Regulations (C. A. R., No. 59, Aug. 10, 1917) enun- 
ciates substantially the prohibition contained in section 41 of the Federal 
Criminal Code and in section 3 of the act approved August 10, 1917 (40 Stat. 
276). It does not prohibit the Government from contracting with its officers or 
agents for the procurement of supplies, services, or interests in real estate, but 
merely prohibits any person fn the military or civil service under the War De- 
partment from acting as an agent of the United States in the procurement of 
any supplies, services, etc., through which transaction he would derive any 
pecuniary advantage. In the lease under consideration for 1607 H Street, this 
city, it appears that the owner, Clarence Hay, a lieutenant in the Army, had no 
part in the transaction as an agent of the United States. In the opinion of thi3 
office the Chief of the Supply Division was authorized to make the lease. 

3. With reference to the provision in section 8 of the lease that no person 
in the military service shall be admitted to any benefit arising from the contract, 
this may, and should, be ignored as having been inserted by mistake, owing to 
the omission to consider the modification of the regulation as above indicated. 



FIELD SEBYIGE: ARMY NURSE CORPS: Gommntation of Qnarters and 
Subsistence. 

Field service is a term of which the military mind has a fairly accurate con- 
ception, although it is not easily defined. Going to the professional books, and 
the field service regulations and the drill regulations, the term will be found 
to have reference not only to actual service in .campaign or in action, but as 
well to an instructional service, which, though instructional, consists of those 
exercises any duties which are incident to campaign or action, of the application 
of tactical principles to assumed situations with respect to an imaginary, out- 
lined, or represented enemy or a particular objective. As applied to the Nurse 
Corps, it means nothing more than the discharge of the duties usually and ordi- 
narily connected with and discharged by a nurse in a base hospital, which, as its 
name implies, is a hospital organized for actual and practical service with an 
army in the field. Accordingly, nurses in service at the base hospital of a can- 
tonment or camp of the National Army are in field service and are not entitled 
to commutation of quarters, of heat, of light, or of subsistence. 

246.84. 

War Department, J. A. G. O., November 7, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement is presented the questions whether female 
nurses on duty with a base hospital at Camp Bowie, Tex., are " on field service " 
and, if not, whether they may be paid commutation for subsistence, quarters, 
heat, and light 
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2. The service of these nurses is required by the base hospital, and because the 
quarters are not completed they are compelled to live outside the post at Fort 
Worth. It is recommended by the Quartermaster General that authority be 
granted, if their service is not field service, for the payment of commutation of 
rations and quarters pending the completion and occupancy of the quarters now 
in course of construction. It does not appear under what conditions these nurses 
are now living, whether near the hospital or whether it is impossible for them to 
take their meals at the hospital mess. 

3. Of course, if these nurses are being furnished with public quarters ; that is, 
with temporary tent quarters, they would not be entitled to commutation of 
quarters. The Nurse Corps is a component part of the Medical Department of 
the Army, section 10, act of June 3, 1916 (39 Stat. 166, 171), and the provisions 
of paragraph 1045, Army Regulations, apply : 

" When on detached service or assigned to special duty in places where there 
are no public quarters available the allowance of quarters for each member of 
the Nurse Corps is fixed at two rooms, on which basis commutation of quarters 
will be paid. Commutation of heat and light will be paid for the number of 
rooms actually occupied, not exceeding two." 

Passing for the moment the questions of detached service and assignments to 
special duty in places where there are no available public quarters, the question 
arises — What is " field service "? It is a term of which the military mind has a 
fairly accurate conception, although it is not easily defined. As was said in 
the opinion by this office dated July 6, 1914 (Ops. J. A. G. 6-124.4) : 

" The term will be found to have reference not only to actual service in cam- 
paign or in action, but as well to an instructional service, which, though instruc- 
tional, consists of those exercises and duties which are incident to campaign or 
action, of the application of tactical principles to assumed situations with re- 
spect to an imaginary, outlined, or represented enemy or a particular object.'* 

The term implies service along the line of one's calling and in the perform- 
ance of the duties of one's avocation. If a nurse is ordered to a hospital for 
service, either actual, instructional, or preparatory, then it would seem that 
any service or work so performed would be in the line of active and actual 
duty. The words "In the field" would in such a connection mean nothing 
more than the discharge of the duties usually and ordinarily connected with 
and discharged by a nurse in a base hospital, which, as its name implies, is 
a hospital organized for actual and practical service with an army in the field. 

4. As above indicated, there is nothing to show that the nurses referred to in 
the preceding indorsement are stationed at places where they can not take 
their meals at the hospital mess and where such rations can not be economi- 
cally issued. There is nothing to show that nurses so circurbstanced are either 
on detached service or that they are assigned to special duties in places where 
it can be said public quarters are not available, and in the absence of such a 
showing it would appear that they are not entitled to either allowances for 
quarters or that they are stationed where subsistence is not furnished by the 
Government. 

5. It is therefore the opinion of this office that the service performed by the 
nurses at the base hospital. Camp Bowie, Fort Worth, Tex., is field service, and 
that, under the recent decision of the (Comptroller (24 Comp. Dec. 106), they 
are not entitled to either commutation of subsistence, quarters, heat, or light, 
pending the completion of their quarters. 



ClY ILIAN EMPLOYEES : Besignation without Dne Notlee. 

A civilian draftsman in the office of the Chief of Ordnance can not be re- 
quired to continue in service against his will. But where he resigns and leaves 
without reasonable notice, the record may show the fact, in order that the 
Civil Service Commission may apply its rule permitting a refusal to examine or 
certify an applicant who, within one year next preceding the date of his ap- 
plication, has resigned without due notice, to the embarrassment of the service, 

230.81. 

War Department, J. A. G. 0., November 8, 1917. — ^To the Secretary of War. 

1. An opinion is requested whether the War Department can refuse to accept 

the resignation of a draftsman in the office of the Chief of Ordnance, and also 
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whether it may accept the same with the clause attached thereto stating that 
the employee left without the approval of the department. The facts in the case 
upon which the questions arise are : Horace H. Lybrand, draftsman in the 
office of the Chief of Ordnance, gun division, Washington, D, C, under date of 
October 26, 1917, tendered his resignation and, without awaiting its acceptance, 
left his office without explanation. The officer in charge of the design section, 
gun division, stated that the resignation of Lybrand was not recommended for 
acceptance. 

2. This office, In an opinion under date of May 29, 1917 (Ops. X A. G., 16-311), 
to the Secretary of War, stated : 

" It appears that the weight of authority supports the proposition that, in the 
absence of a law imposing upon citizens the duty of holding office or requiring 
an officer to serve until his resignation is accepted or until the appointment 
and qualification of his successor, resignation without acceptance is operative 
to sever the official relation of an officer of the United States Government." 
(Ops. J. A. G. c. 25830, Feb. 14, 1910.) And it was the opinion of this office that, 
whether a resignation be accepted or not, the service of the employee in that case 
was held to have terminated on the day that his resignation was tendered to take 
effect at the close of business. 

3. In the civil service rules promulgated by the President, with notes by the 
commission, contained in the Thirty-second Annual Report of the United States 
Civil Service Commission, for the fiscal year ended June 30, 1915, rule 5, quali- 
fications of applicants, section 4, provides : 

"The commission may refuse to examine an applicant or to certify an 
eligible for any of the following reasons: (a) Dismissal from the service for 
delinquency or misconduct within one year next preceding the date of his 
application." 

A note following this rule, iderHf page 69, reads as follows : 

" The commission would recognize the removal of an employee who resigns 
without due notice, to the embarrassment of the service, as a removal for de- 
linquency or misconduct, which under the rules would bar him from examination 
or reinstatement for one year." (Minutes of Commission, June 22, 1904.) 

4. It is the opinion of this office that an employee can not be required to con- 
tinue in service against his \Yill; ai^d in the case of a resignation submitted 
by an employee which does not give sufficient notice to enable his place to be 
filled in the regular course, the department can decline to accept it, but the 
submission of the resignation followed by absence from duty terminates the 
official relation with the Government of such employee. In the event an em- 
ployee leaves the service, without this notice, it can be stated of record that he 
left the service without due notice, as contemplated in the minutes of the com- 
mission quoted above. , 

GOT EBNMENT AGENCIES : Limitations on Business of Post Exelianges. 

Post exchanges can not act as agents for private laundries, for a soldier's 
pay can not be stopped to satisfy a claim of a private person or business con- 
cern. There is no legal objection to the post exchange hiring the laundering 
done by a private laundry, thus becoming the real customer of the laundry, 
and, in turn, charging the men just and reasonable rates for having their 
washing done. 

486.3. 

War Department, J. A. G. O., November 8, 1917. — ^To The Adjutant General. 

1. In the accompanying telegram, dated October 12, 1917, which was received 
in this office November 6, the commanding general. Camp Sheridan, Ala., states 
that— 

" Owing to local conditions concerning the laundry question in the camp, 
post exchanges have been authorized, in accordance with sanitary requirements, 
to act as agents for private laundries," 

and he requests approval of his action in disregarding regulations against 
post exchanges acting as agents for laundries. 

2. In an indorsement qf October 12, in regard to this same matter, when 
request was made for authority to permit the post exchange to act as agent 
for a private laundry, this office advised that the authority requested could 
not properly be granted. ^ The reason for the rule that post exchanges may 
not be authorized to act as agents for private laundries (see Post Exchange 
llegulations, page 12) is that the department can not authorize the stoppage of 
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a soldier's pay to satisfy a claim of a private person or business concern. This 
office recognizes, however, that at stations or camps where there is no post 
laundry it may be considered necessary to make some practical arrangement 
with*a private laundry for handling the washing for the men. To accomplish 
this end there would be no legal objection to the post exchange making ar- 
rangements with a laundry, whereby the exchange would become the real 
customer of the laundry, the exchange, in turn, charging the men just and 
reasonable rates for having their washing done. In this way the enlisted 
men will become indebted to the post exchange and not to the laundry, and 
their pay may be stopped for such indebtedness to the post exchange, while it 
could not be for a like indebtedness to the laundry. If some such arrange- 
ment as this be made, it may properly be done by authority of the department. 
Authority for making such an arrangement was granted to the Walter Reed 
(General Hospital some months ago. See the opinion of the office of November 
24, 1916 (Ops. J. A. G. 40-100). 



ABMT: Dental Reserve Corps, Medical Department. 

While the Dental Corps is included in the Medical Department for adminis- 
trative purposes, it has independent functions ; and since the act of October 6, 
1917 (40 Stat. 397), makes the personnel of that corps the same as that of the 
Medical Corps," except as to number per thousand, the Dental Corps is such a 
coriMS as should form the basis of an organization in the Officers* Reserve 
Corps. Subsection 2 of section 1 of Special Regulations, No. 43, War Depart- 
ment, 1917, may proi)erly be amended so as to authorize the commissioning of 
officers in the Dental Reserve Corps of the Medical Department, with the same 
grades and percentages within the grades as are permitted by law for the 
Medical Officers' Reserve Corps. 

211.25. 

War Department, J. A. G. O., November 9, 1917. — To The Adjutant General. 

1. An opinion is requested whether the act of Congress approved October 6, 
1917 (40 Stat. 397), gives the Dental Corps the organization grades and 
thereby removes. the restrictions under which the decision of the Judge Advo- 
cate General, Bulletin No. 34, War Department, 1916, was made; so that a 
modification of subsection 2 of section 1 of Special Regulations, No. 43, War De- 
partment, 1917, can be made, authorizing the commissioning of officers in the 
Dental Reserve Corps of the Medical Department, with the same grades and 
percentages within the grades as are permitted by law for the Medical Reserve 
Corps. 

2. An opinion of this department, dated August 29, 1916 (Ops. J. A. G. 
6-301), upon certain points in the organization of the Officers* Reserve Corps, 
and published in Bulletin No. 34, War Department, 1916 (Dig. Ops. J. A. G. 
1917, p. 611), held— 

"The declared purpose of the statute, the national defense act, indicates 
clearly, I think, that the reserve to be provided is to consist of officers who 
will be available to fill organizational vacancies, and that, therefore, appoint- 
ments of reserve officers can be made only to such grades as are organiza- 
tional, that is, essential for the organization of the arm, corps, or department 
to which the appointments pertain,*' 

and that the various grades provided for officers of the Dental Corps in the 
Regular Army, being dependent entirely upon the service of the individual and 
not marking an ©rganizational grade, with duties and responsibilities pertain- 
ing to the higher rank, \fras a reward for the service of the individual. The 
last paragraph but one, section 10, the national defense act (39 Stat. 166, 173), 
provided for the appointment and commissioning of dental surgeons, their rank 
up to and including that of major to be determined by the length of service. 

3. An act of Congress approved October 6, 1917 (40 Stat. 397), provides: 
"Hereafter the Dental Corps of the Army shall consist of commissioned 

officers of the same grade and proportionately distributed among such grades 
as are now or may be hereafter provided by law for the Medical Corps, who 
shall have the rank, pay, promotion, and allowances of officers of corresponding 
grades in the Medical Corps.** 

4. It is, therefore, the opinion of this office that while the Dental Corps 
is included in the Medical Department for administrative purposes, it has inde- 
pendent functions, and that the act just quoted making, as it doos, the 
personnel of that corps the same as that of the Medical Coi*ps, exc^opt as to 
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irnmber per thousand, the Dental Corps is such a corps as should form the 
basis of an organization in the Officers' Reserve Corps. Subsection 2 of section 
1 of Special Regulations, No. 43, War Department, 1917, therefore may properly 
and should be amended so as to authorize the commissioning of officers in* the 
Dental Reserve Corps of the Medical Department, with the same grades and 
percentages within the grades as are permitted by law for the Medical Reserve 
Corps. 



OFFICE: Bight of Commanding Officer; Effeet of Detail. 

Assignments to commands and to statutory offices are governed strictly by 
law and regulations, but officers assigned to a command are subject to the will 
of the commanding officer and may properly be required to perform any duties 
he may direct them to perform. (A, R. 746.) And a division commander may 
detail one staff officer to perform the duties of another. Accordingly he may 
detail the inspector general of the division to duty as acting chief of staff 
and detail a field officer, on duty with a regiment of the division, as acting in- 
spector of the division. Such field officer is not thereby made an officer of the 
Inspector General's Department and can not perform any duties which are 
specifically required to be performed by an officer of the Inspector General's 
Department 

November 8, 1917. 

322.08J 

[Memorandum for the Inspector General.] 

Subject: Detail of inspectors general of divisions as acting chiefs of staff of 
divisions. 

1. In your memorandum for this office dated November 2, 1917, you ask 
whether, the chief of staff of the division having been sent on detached service, 
the division commander can detail the inspector general of the division to duty 
as acting chief of staff and detail a field officer, on duty with a regiment of his 
division, as acting inspector of the division. 

2. The detail of an inspector to perform the duties of chief • of staff and of 
a lieutenant colonel of a regiment to perform the duties of inspector of a 
division must not be confused with the assignment of officers as inspectors 
and chiefs of staff of divisions. Assignments to commands and assignments to 
statutory offices are governed strictly by law and regulations, but officers as- 
signed to a command are subject to the will of the commanding officer thereof 
and may properly be required to perform any duties he may direct them to 
perform. Paragraph 746, Army Regulations, provides : 

" Staff officers assigned to the command of an officer are under his super- 
vision and control in all matters pertaining to or affecting the command and 
in all other matters which are not specially excepted from such control by the 
regulations or orders of the War Department." 

And section 1 of Special Regulations, No. 69, War Department, October 13, 

1917, provides: 

" Inspectors General and Acting Inspectors General are assigned by the War 
Department to the headquarters of geographical departments and to the head- 
quarters of Armies and Army corps in the field, and by the commanding gen- 
erals thereof to divisions. In the absence of such assignment, and to fill tem- 
porary vacancies, commanding generals of Armies, Army corps, divisions, and 
geographical departments may detail officers from their commands, reporting 
their action to The Adjutant General of the Army for the information of the 
War Department, such reports to be transmitted to the Inspector General of 
tlie Army for record." 

The assignments referred to in the section of Special Regulations, No. 69, 1917, 
just quoted, are the assignments which designate a particular officer as the in- 
-spector general or acting inspector general of a command, but do not directly 
or by implication limit the use of Inspectors general or acting inspectors general 
to the duties pertaining to that office. The division commander is responsible for 
the proper functioning of his staff, and if it becomes necessary to use one staff 
officer in the duties of another he has full power to do so. This power is specif- 
ically recognized in the provisions of the section of Special Regulations referred 
to for filling temporary vacancies by detail of officers from the command. The 
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•• acting Inspectors general " referred to in Special Regulations, No. 60, 1917, are 
not officers detailed to temporarily perform the duties of inspector general, but 
are officers holding that statutory title, created by section 1 of the act of June 23, 
3874 (18 Stat. 244), which has not been repciiled by any subsequent legislation. 

3. It must be borne in mind that officers detailed by division commanders to 
perform the duties of a division inspector are not thereby made officers of the 
Inspector General's Department and can not perform any duties which are 
specifically required to be performed by an officer of the Inspector General's 
Department This is equally true with regard to other departments. 

4. It is the opinion of this office that the question presented by you should be 
answered in the affirmative. 



LINE OF DUTY: Presumption. 

The presumption is that injuries received by a soldier in the military service 
of the United States occur in the line of duty, unless they were received in con- 
sequence of the wilful neglect or immoral conduct of the injured. Therefore, 
where the evidence showed only that a soldier of good habits, on post, guarding 
a railway bridge, was found about midnight lying unconscious about 30 feet out 
on the bridge severely injured and that he died therefrom, a finding that he 
met his death as the result of his own misconduct can not be sustained. So a 
man absent on a five hour pass, who in returning attempted to cross the track 
of a railway company by climbing between two cars blocking the crossing and 
who was injured by the sudden starting of the train, was properly found to 
have been injured in the line of duty. So a man absent from post on a 10 
hour pass, who w^as run down by a railway train while walking along a rail- 
way trestle where soldiers frequently walked, was injured in line of duty 
where the evidence showed he was sober and that no proper warning of the 
approach of the train was given by lights or by bell or whistle. 

220.46. 

War Department, J, A. G. O., November 7, 1917.— To The Adjutant General. 

1. By the preceding indorsement the opinion of this office is asked whether 
the death of one Albert B. Williams, private, CJompany K, First Kentucky 
Infantry, who was killed July 25, 1917, while " on post " guarding a railway 
bridge over Pitman Creek, on the Cincinnati, New Orleans & Texas Pacific 
Railway, occurred in line of duty. It appears that Pvt. Williams was posted at 
this bridge on the night of July 24, 1917, about 11 p. m., and was found about 
12.25 a. m., July 25, lying unconscious about 30 feet out on the bridge. His left 
side was lacerated and his right temple crushed, evidently by striking against 
a bolt on the bridge. He was at once removed to a near-by tent, where he 
shortly died. That he was sober when posted and that he was not a drinking 
man is undisputed. There Were no witnesses to the accident causing his death. 

2. From these facts a board appointed to investigate the death of Pvt. Wil- 
liams found : That Pvt. Williams came to his death on the- railway bridge over 
Pitman Creek on the morning of July 25, 1917, having been struck by a south- 
bound Cincinnati, New Orleans & Texas Pacific Railway train, and that he met 
his death in the line of duty, and that it was not the result of his own miscon- 
duct. These findings were disapproved by Col. William A. Colston, First Ken- 
tucky Infantry, commanding, who concluded that Pvt. Williams could not have 
possibly met his death if he had been on the alert, performing his duties, and 
had heard the train as it approached. The board then modified its findings to 
accord with this view and held, without changing the findings ** in line of duty," 
that Pvt. Williams met his death as the result of his own negligence. 

3. There is absolutely no evidence to sustain the conclusion that Pvt. Wil- 
liams was not in the exercise of due care. He met his death admittedly while 
engaged in the ordinary performance of a military duty. He was in active 
service at the time. His habits were good and he was sober on the night in 
question. Even supposing he had walked out on the bridge, and there is no 
evidence that he did, that circumstance alone would not amount to culpable 
contributory negligence. Neither would it justify the conclusion that death 
was due to a want of ordinary care. The cause for walking out on the bridge, 
if he did so walk, might have been, and I think must be presumed to have been, 
because of something demanding such action in the performance of his duties 
as a sentinel. The amended findings of the board that Pvt. Williams met his 
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death because of negligent conduct should be disregarded as not supported by 
any evidence whatsoever. 

4. It is therefore the opinion of this office that upon the evidence submitted 
Pvt. Williams met his death in the line of duty and was guilty of no misconduct 
or want of care. 

220.46. 

War Department, J. A. G. O., November 9, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement there is referred the question whether the 
death of Pvt. Otto X Hughes, Company E, Eighth Infantry, occurred in the 
line of duty and not as the result of his own misconduct. 

2. It appears that Pvt. Hughes sustained certain injuries between the hours 
of 8 and 10 p. m. on Friday, May 25, 1917, at Manila, P. I. Upon this occasion 
he was absent from his post on pass from 1 p. m. May 25, 1917, to 11 p. m. on 
that day, and some time between these hours was struck by a train on the 
Manila South Railroad while walking " in pursuit of recreation " across a rail- 
road bridge 500 or 600 feet south of the Paco railway station in that city. It 
does not appear when he died, but the immediate cause of his death is given 
as due to shock "following operation for unknitted fracture of left femur." 

Subsequently to Hughes's death, on the 31st of May, 1917, a board of officers 
was duly appointed to determine whether his injuries were received in line of 
duty and whether they were due to his own misconduct. The board duly con- 
sidered the testimony of Pvt. Hughes, given shortly before his death, and others 
who gave direct evidence bearing upon the injury. The facts as disclosed by 
the testimony are : That Pvt. Hughes was absent from his post with authority, 
in company with Pvt. Hall, on Friday afternoon, May 25, 1917; that he spent 
the afternoon in Manila; tiiat he was sober and mentally accountable for his 
acts at the time of the accident ; that he and Pvt. Hall walked along the rail- 
road track and over the bridge in pursuit of recreation; that they had often 
observed other soldiers doing the same thing ; that they did not have any warn- 
ing by whistle or proper light of the approach of the train; and that their 
attention was directed to the approach of the train by some one calling to them. 
After making these findings of fact, on the 6th of June, 1917, the board con- 
cluded that the injuries received by Pvt. Hughes " did originate in line of duty 
and that they did not result from his own misconduct." 

Capt. C. H. White, a member of the board, filed a minority report to the effect 
that Pvt. Hughes's injuries " were not incurred in the line 'of duty and still 
were not due to any misconduct on his part ; but that the injuries were due to 
his taking an unnecessary and unwarranted risk in walking on the railroad at 
night; and that he could have had all needful recreation without taking this 
risk." 

3. The case was later reconsidered and revised, and on the 13th of June, 
1917, the board revoked its former findings and concluded that " Pvt. Hughes's 
Injuries were not incurred in line of duty and were due to his own misconduct 
In trespassing on the Manila South Railroad." In this connection attention 
is invited to the report of the medical officer, dated Manila, P. I., August 3, 1917, 
as follows : 

" Cause of death : Shock, following operation for unknitted fracture of left 
femur. Death occurred in line of duty and was not the result of the soldier's 
own misconduct." 

And under date of October 31, 1917, the office of the Surgeon General of the 
Army added its concurrence to this report and recommends that it be adopted. 

4. It has been held by this office, with the approval of the Secretary of War, 
that— 

" To be in the line of duty it is not necessary that the soldier at the time 
of the injury be engaged in the execution of a specific act of military duty, but 
he must not be doing something quite unconnected with duty, and inconsistent 
with his proper military function." 
and — 

" * * * a further limitation has been recognized in practice, viz, that the 
disability must not be the result of the unlawful or the unauthorized act as a 
direct or contributory cause." (Dig. Ops. J. A. G. 1901, McClure, pp. 443, 445.) 

There is no evidence that Pvt. Hughes was guilty of culpable negligence. The 
mere fact that he was a trespasser would not deprive him of the right to recover 
from the railroad company. If the engineer knew that Pvt. Hughes was on 
the bridge at the time of the accident, or if he had reason to know that persons 
were constantly walking on the railroad track and over and across the bridge, 
then he would be bound to use the same care to avoid injury to the deceased 
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which he would use in favor of a i)erson lawfully and properly upon the bridge ; 
and the fact that the bell was not rung and the lights were not properly shown 
is not only an important consideration, but might be determinative of any 
question of negligence. 

5. A man, according to the position in which he is plf^ced, may be required to 
exercise great or only ordinary care, and may become correspondingly respon- 
sible. If he is in a position which requires him to exercise great care, he will 
be responsible for slight negligence, but when he is in a position requiring 
ordinary care the failure to use it would amount to contributory negligence only 
in the case of an injury resulting from such failure. This rule can not be ap- 
plied in all its strictness in determining whether a soldier's injuries have been 
received in the line of duty and not caused by the injured soldier's gross care- 
lessness. The question would seem ultimately to be: Was the deceased guilty 
of gross or culpable negligence in walldng out on the railroad bridge where the 
injury occurred? It has been held by this office under date of August 3, 1896 
(Dig. Ops. J. A. G. 1912, p. 686), that the rule may be followed which was laid 
down in a circular dated May 11, 1893, from the Surgeon General's Office and 
approved by the Secretary of War, which provided that : 

"It is just to assume that all diseases contracted or injuries received while 
an officer or a soldier is in the military service, occur in line of duty unless the 
surgeon knows * * * that it occurred in consequence of toilful' neglect or 
Immoral conduct of the siclf man himself." 

Considering and applying this rule to the findings of the medical officer that 
death occurred in line of duty and not as the result of any misconduct, it would 
seem that any negligence not amounting to wilful and culpable neglect should 
be disregarded. 

6. In view of the foregoing, I must give it as the opinion of this office that 
the injury contributing to the death of Pvt. Hughes should be considered as 
having occurred in the line of duty and not as the result of his own misconduct. 

220.40. 

War Department, J. A. G. O., November 9, 1917. — ^To The Adjutant General. 

1. The opinion of this office is requested whether certain injuries suffered by 
Pvt. Marshal Pendergraft, Company A, One hundred and fifty-third Infantry, 
should be regarded as having occurred in line of duty. The facts, as disclosed 
by the papers in this case, are that Pvt. Pendergraft was given a pass to be 
absent from the camp at Fort Logan H. Roots, Ark., from 5.30 p. m. until 
10.30 p. m. May 26, 1917; that after attending a dance he started, about 10 
p. m., to return to his company at the camp ; that when he reached the crossing 
of the Iron Mountain Railway he found it blocked by a freight train ; that find- 
ing the train would not pull out for some time and realizing that his pass would 
expire in about one-half hour, he attempted to cross the track by climbing 
between two cars ; and that just as he put his foot on the step the train started, 
causing him to slip and fall under the car where his foot and ankle were badly 
mangled. There is nothing to show whether Pvt. Pendergraft was sober or, in 
fact, what character of man he was. The board convened to pass on his disa- 
bility and determine whether the accident occurred in the line of duty found 
he was entitled to the surgeon's certificate of disability, and that he should be 
discharged because disabled while in line of duty. ' 

2. It has been held by this office (Dig. Ops. J. A. G. 1916, p. 305) that— 

" While an attempt to board a moving train is attended with danger, the 
amount of danger and consequent negligence in attempting to board it varies 
directly with the speed of the train; that the soldier in attempting to board 
the starting train was not necessarily guilty of such negligence as would cause 
him to be considered outside of a pension status ; and that his death might be 
considered as occurring in line of duty and as not being the result of his own 
misconduct." 

In the instant case the train was not moving when the soldier attempted to 
board it, and it does not appear that he was guilty of either wilful or culpable 
negligence. In fact, he seems to have been in the exercise of due care. 

3. Under the circumstances of the within case, and in accordance with the 
decisions of this office, it must be held that the Injuries suffered by Pvt. Pender- 
graft should be regarded as having occurred in line of duty and not as a result 
of his own misconduct ; and that the findings of the board should be approved. 



218 OPINIONS JUDGE ADVOCATE GBNEEAL OF AEMY. 

DISCIPLINE: Proeedure of Courts-Martial; Effect of Irregularities. 

The thirtieth article of war provides that when the court requires the legal 
advice of the judge advocate, it shall be obtained in open court in the presence 
of accused. Article 37 provides that errors of procedure shall not invalidate a 
sentence unless the proceedings show, in the opinion of the reviewing authority, 
that the rights of the accused have been substantially prejudiced. Failure to 
have accused present at a session where legal advice of the judge advocate was 
obtained is not material unless the substantial rights of the accused have been 
injured. 

250.45. 

NOVEMBEB 10, 1917. 

Prom : The office of the Judge Advocate General. 

To : The Judge Advocate, Division. 

Subject : Interpretation of thirtieth and thirty-seventh articles of war. 

Answering your letter of November 5, you are advised that in view of pro- 
visions of thirty-seventh article of war the absence of the accused from session 
of court wherein advice of judge advocate was desired by court after taking 
of evidence had been completed, is not such irregularity as to invalidate pro- 
ceedings but constitutes ground for disapproval if in opinion of reviewing au- 
thority accused's substantial rights have been injured thereby. Record of trial 
should fully set forth proceedings at such session, but if not it may be amended 
In that respect by proceedings in revision. 



PAY AND ALLOWANCES: Travel Pay of Reserve Officer Inspecting Na- 
tional Guard Records. 

A Reserve officer making an inspection of the records and accounts of ttie 
National Guard is entitled to mileage, but is not entitled to be reimbursed for 
actual expenses. Section 67 of the national defense act (30 Stat. 166, 200) 
appropriates funds for the actual and necessary expenses incurred by officers 
and enlisted men of the Regular Army when traveling on duty in connection 
with the National Guard ; but such funds are not available to pay expenses of 
Reserve officers. 

245.6. 

War Department, J. A. G. O., November 10, 1917. — To The Adjutant General. 

1. In connection with the accompanying account of Maj. Joseph L. Hanley, 
inspector general. United States Reserve officer,, for actual expenses incurred 
in traveling to make an inspection of the records and accounts of National 
Guard property and disbursing officers of Ohio and West Virginia, October 
10-14, 1917, the question has been raised whether actual expenses are payable 
to a Reserve officer on this duty. 

2. The inspection made by Maj. Hanley was that required by a provision in 
section 67 of the national defense act of June 3, 1916 (39 Stat. 166, 200), relat- 
ing to the National Guard/ that — 

'* The Secretary of War shall cause an inspection of the accounts and records 
of the property and disbursing officer to be made by an inspector general ot 
the Army at least once each year." 

In the same section of that act it is provided that the funds appropriated by 
Congress for the support of the National Guard — 

*' shall be available under such rules as may be prescribed by the Secretary of 
War for the actual and necessary expenses incurred by officers and enlisted 
men of the Regular Army when traveling on duty in connection with the Na- 
tional Guard." 

The national defense act expressly provides in various sections for the assign- 
ment of officers and enlisted men of the Regular Army to duty in connection 
with the National Guard (sees. 25, 36, 93, 96, 97, 100), so that the provision first 
above quoted for the payment of their actual expenses is in harmony therewith. 
The assignment of officers and enlisted men other than those of the Regular 
Army to such duty would be contrary to the terms of the statute ; but in the 
provision for the inspection of the accounts and records of property and dis- 
bursing officers of the National Guard, the term " Regular Army " is not used, 
the language being that the inspection shall be made " by an inspector general 
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of the Army," etc. I need not determine in this case whether or not a Reserve 
officer may properly be assigned to such inspection duty ; It is sufficient to say 
that if so assigned he can not be paid his actual expenses from the National 
Guard appropriation which, as shown above, is expressly limited to payment of 
the accounts of officers and enlisted men of the Regular Army. It follows that 
in the present case Maj." Hanley can only be paid mileage, and that such pay- 
ment should be made from Regular Army appropriations. This conclusion is 
based upon the further premise that the inspection of the records and accounts 
of property and disbursing officers of the National Guard is not ** duty in con- 
nection with the National Guard " within the meaning of the provision in sec- 
tion 67 of the national defense act for payment of the actual and necessary 
expenses of officers and enlisted men of the Regular Army when traveling on 
duty in connection with the National Guard. This view, it seems to me, is justi- 
fied, first, because the property and disbursing officer is an agent of the United 
States ; and second, no specific provision is made in the National Guard appro- 
priation for the payment of the traveling expenses of officers engaged upon the 
duty of inspecting the accounts of such, officers, although it will be observed 
upon reference to the Army appropriation act (40 Stat. 40, 67) that express pro- 
vision is made for the travel of officers and enlisted men assigned to duty m 
connection with the National Guard in the various other capacities and duties 
provided for by the national defense act. For these reasons it is the view of 
this office that the payment of actual expenses of officers engaged upon such duty 
is not authorized, but that mileage Is payable from the Regular Army appro- 
priations ; and this applies to officers of the Regular Army, as well as to Reserve 
officers. 

3. In this connection, it is proper to observe that Maj. Hanley's travel tor 
making the inspections mentioned was only a part of an itinerary covered by 
his orders in which he was required to visit various other places for the pur- 
pose of inspecting general recruiting stations and Engineer officers. For the 
latter travel, there is, of course, no question but that mileage, and not actual 
expenses, is the proper allowance. If therefore Maj. Hanley's itinerary in this 
case is typical, no reason is apparent why any provision should have been made 
by statute for other than mileage, or why under practically the same conditions 
of duty and travel there should be two plans of covering the ofticer's expenses, 
by mileage for one part of the travel and actual expenses for another, as 
already stated, it is the view of this office that the law does not so provide, 
and that therefore Maj. Hanley should be paid mileage and not actual expenses 
for the travel covered by the accompanying account, such payment to be made 
from Regular Army appropriations. 



PAY AND ALLOWANCES : Longevity Pay. 

Section 7 of the act of June 18, 1878 (20 Stat. 145, 150), providing pay, has 
reference to service as an officer or enlisted man in the full military sense. 
Service in a training camp under an enlistment having for its sole purpose 
training for entrance into the Army of the United States as an officer and not 
binding the enlisted man to any service unless accepted as an officer can not be 
counted thereunder. 

241.12. 

War Department, J. A. G. O., November 12, 1917.— To Tlie Adjutant General. 

1. By the preceding indorsement this office is asked whether service at the 
Officers' Reserve training camp can be added to a previous service record for 
longevity pay. 

2. It appears that Lieut. Oscar Jones, Coast Artillery Officers' Reserve Corps, 
prior to entering the Reserve Officers' training camp, had the following service 
to his credit : Enlisted January 8, 1904 ; discharged January 7, 1907. Enlisted 
December 2, 1907; discharged December 1, 1910. Enlisted December 2, 1910; 
discharged December 1, 1913. Enlisted December 3, 1913; discharged January 
5, 1914. 

Lieut. Jones stated in the fourth indorsement on the within papers that if 
the three months' enlistment at the Reserve Officers' training camp is added to 
his previous service he will enter his eleventh year of service November 4, 1917 ; 
otherwise his eleventh year of service will not begin until B'ebruary 14, 1918. 

3. It is provided in section 54 of the national defense act of June 3, 1916 (39 
Stat. 166, 194), that the Secretary of War shall have authority "to maintain 
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♦ ♦ ♦ camps for the military instruction and training of such citizens as may 
be selected for instruction and training, upon their application and under such 
terms of enlistment and regulations as may be prescribed by the Secretary of 
War ♦ ♦ *." 

By the Army appropriation act for the current fiscal year (act of May 12, 
1917, 40 Stat. 40, 70), provision is made for the maintenance of these camps as 
authorized by section 54 of said act of June 3, 1916, and for the payment of 
persons undergoing training for " officers in the Army during the period of 
their training the sum not to exceed $100 per month in addition to the allow- 
ances authorized by said section 54 : Provided, That they shall agree to accept 
appointment in the Officers' Reserve Corps in such grade as may be tendered by 
the Secretary of War." 

4. Assuming the facts to be as submitted by Lieut. Jones, there can be no 
question that he was duly enlisted under the regulations prescribed by the 
Secretary of War pursuant to section 54 of the national defense act as a candi- 
date for commission in the Officers' Reserve Corps. But the question submitted 
is whether or not as an enlisted candidate for a commission in the Officers' 
Reserve Corps he occupied a military status of such a character as to entitle 
him to longevity pay as provided by that part of the act of June 18, 1878 (20 
Stat 145, 150), reading: 

'* On a^d after the passage of this act all officers of the Army of the United 
States who have served as officers ♦ * * or as enlisted men in the Armies 
of the United States ♦ ♦ * shall be * ♦ ♦ credited with the full time 
they have served as such officers and as such enlisted men in computing their 
service for longevity pay and retirement." 

This provision includes only officers and enlisted men in the Armies of the 
United States and has reference to service as such in the full military sense. 
Certainly service in a training camp under an enlistment having for its sole 
purpose training for entrance into the Army of the United States as an officer 
and not binding the enlisted man to any service unless accepted as an officer 
can not be said to be service in the accepted sense of enlisted service. 

5. It is the opinion of this office that service in an Officers' Reserve training 
camp can not be counted for the purpose of computing longevity pay. 



APPROPRIATIONS: Giyilian Labor for Police Duty. 

It was not contemplated in any appropriation made for either the Medical 
Department or the Quartermaster Corps to pay for civilian labor to do police 
duty at a base hospital. Such duty should be done by the enlisted personnel. 

230.14. 

War Department, J. A. G. O., November 12, 1917. — To The Adjutant General. 

1. The commanding officer, Base Hospital, Camp Shelby, Mississippi, under 
date of September 5, 1917, asked the Surgeon General to grant him authority to 
employ 15 civilian laborers to be used in caring for and policing the premises 
around hospitals, caring for incinerators in connection with hospital messes, 
and such other outside work as can be advantageously done by civilian labor, 
the request being considered necessary because of the shortage of personnel of 
the Medical Department. The civilian labor desired is for outside work, the 
Idea being to relieve the Medical Department personnel from such work in 
order that it might be devoted entirely to work which i>ertains to care of sick 
and wounded. 

2. The division commander, in the fifth indorsement, dated September 20, 
1917, requests authority to employ 15 civilian laborers at a cost not to exceed 
$2.50 per man per day, stating there were no funds on hand available for this 
purpose.- The Surgeon General, in the seventh indorsement, dated October 3, 
1917, states that Medical Department funds are not chargeable for this expense 
and recommends that the Quartermaster Department provide the necessary 
labor. The Quartermaster General, In an indorsement to The Adjutant Gen- 
eral, dated November 2, 1917, states that the appropriation ** Medical and Hos- 
pital Department " (40 Stat. 40, 60) provides for the pay of other employees of 
the Medical Department, and that it is his opinion that, if these laborers are 
required to render services for the Medical Department, they should be paid by 
that department from the appropriation stated above. The papers, upon again 
reaching the Surgeon General, were returned with an indorsement expressing 
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disagreement with the Quartermaster General, stating that the labor asked for 
was to do police work of the kind that the Quartermaster Corps usually does. 

3. It is the opinion of this office that it was not contemplated in any appro- 
priation made for either the Medical Department or the Quartermaster Corps 
to pay for civilian labor to do police duty at a base hospital, and that the police 
duty at the base hospital at Camp Shelby should be done by the enlisted per- 
sonnel. 



ABMT FIELD CLEBKS: Serriee Prerequisite to Allowances. 

Under the Army appropriation act of August 29, 1916 (89 Stat. 619, 625), 
Army field clerks, after 12 years' service, 3 years of which shall have been on 
detached duty away from permanent station or on duty beyond the continental 
limits of the United States, or both, are entitled to certain allowances. In com- 
puting the 12 years* service, service as an enlisted man can not be counted. 
Service as headquarters clerk prior to the passage of the act and as an Army 
field clerk thereafter should be counted. 

241.1. 

War Department, J. A. G. O., November 12, 1917. — ^To The Adjutant General. 

1. James A. Phillips, Army field clerk, makes claim for an allowance for 
quarters, heat, and light, as provided for in Army appropriation act approved 
August 29, 1916. (39 Stat. 619, 625.) He bases his claim for these allowances 
upon the fact that from March 17, 1899, to November 9, 1912, he was an en- 
listed man and a contention that Army field clerks, having been placed in the 
military status by the act of August 29, 1916, former military service should be 
counted in computing the amount of service necessary to become entitled to the 
allowances described by said act. 

2. The Army appropriation act approved August 29, 1916 (39 Stat. 619, 625), 
provides : 

" Hereafter headquarters clerks shall be known as Army field clerks and shall 
receive pay at the rates herein provided, and after twelve years of service, at 
least three years of which shall have been on detached duty away from perma- 
nent station, or on duty beyond the continental limits of the United States, or 
both, shall receive the same allowances, except retirement, as heretofore allowed 
by law to pay clerks, Quartermaster Corps, and shall be subject to the Rules 
and Articles of War." 

The service described therein is clearly service as a headquarters clerk prior 
to the passage of the act and service as an Army field clerk thereafter. To 
adopt the construction contended for by Phillips would require to be read into 
the statute a provision that military service as an enlisted man rendered prior 
to the passage of the act should be counted. 

3. It is the opinion of this office that service as an enlisted man can not be 
counted in computing the 12 years' service required by the provision of the 
Army appropriation act approved August 29, 1916, above quoted, relating to the 
allowances of Army field clerks. 



OFFICE: De faeto Officer; Bights of. 

The commission of a first lieutenant, Medical Reserve Corps, expired June 3, 
1917, but the officer continued in service without a new commission and received 
pay and mileage as an officer until August 31, 1917. On September 9 he ac- 
cepted a commission as captain. Medical Officers* Reserve Corps. Held, that 
from June 3 to September 9 he was a de facto officer and was entitled to keep 
the pay already received, but was entitled to receive no more pay except for 
the period beginning September 9 when he became a de jure officer. 

324.23. 

War Department, J. A. G. O., November 14, 1917. — ^To The Adjutant General. 

1. The opinion of this office is requested whether a stoppage of $740.87 
should be made against the pay of Capt G. B. Underwood, Medical Officers* 
Reserve Corps, which amount has been paid him as pay and mileage as a first 
lieutenant, "Medical Reserve Corps," between June 4, 1917, and August $K 
1917, inclusive. 
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2. The facts briefly stated are these : Capt Underwood was on June 8, 1917, 
a first lieutenant, Medical Reserve Corps, and on active duty at the recruit 
depot, Fort Slocum, N. Y., on which date his commission as an officer in the 
Medical Reserve CJorps expired by reason of the provisions in section 37, na- 
tional defense act of June 3, 1916 (39 Stat. 166, 190), which declares: 

" One year after the passage of this act the Medical Reserve Corps, as now 
constituted by law, shall cease to exist. Members thereof may be conunlssioned 
in the Officers* Reserve Corps, subject to the provisions of this act, or may be 
honorably discharged from the service." 

By an oversight on the part of some one, but, according to the papers, with- 
out fault of Lieut Underwood, this officer was continued in the service without 
a new commission and was paid, as stated above, continuously until August 31, 
and was also paid mileage during this period aggregating $257.53 for travel on 
several trips accompanying recruits. Further facts are stated by the quarter- 
master. Fort Slocum, under date of September 28, 1917, as follows : 

" During the early part of the current month the post surgeon, Lieut Col. 
J. C. Gregory, came into this office and stated that Lieut. Underwood's com- 
mission had expired on June 3, 1917, and, through some error, he had been 
retained in the service and doing duty. 

** The officer went personally to tlie Surgeon General's office to have the mat- 
ter straightened out, and was ordered back to his station as captain, Medical 
Officers* Reserve Corps. He accepted his commission as such on September 10, 
1917. 

" His pay voucher for the month of September for pay as first lieutenant, 
Medical Reserve Corps, from September 1 to 9, and pay from September as 
captain. Medical Officers* Reserve Corps, has now been presented to this office 
for payment, and I do not feel justified in making payment on same until his 
status is defined, and I request that I be informed as to whether a stoppage is 
to be reported against him for the amounts paid for the months of June, July, 
and August, the period he is supposed to have been out of the service.** 

In a telegram dated November 1, 1917, The Adjutant General advised the 
quartermaster at Fort Slocum that no relief could be given in the case of Capt. 
Underwood other than his promotion to captain, and added : " Pay will be 
stopped until unauthorized pay is made up.** The commanding officer at Fort 
Slocum states that the financial position of this officer is embarrassing as a 
result of the order of The Adjutant General directing the stoppage of his pay, 
and adds : 

"This difficulty arose from no act of Capt. Underwood, and he had served 
faithfully the Government all the time he thought he was a first lieutenant, 
Medical Corps, but as yet no order has been received placing him on duty at 
this post** 

The Surgeon General states that Dr. Underwood was inadvertently left on 
active duty after the expiration of his commission in the old Medical Reserve 
Corps, and that the matter was not brought to the attention of his office until 
Dr. Underwood appeared there in person, when, in consequence of the realiza- 
tion that "he had been on duty without any official status since June 3,** he 
was immediately recommended for appointment in the medical section. Officers* 
Reserve Corps, as a captain, " a grade which he probably would not have other- 
wise received until some months later.** The Surgeon General further states 
that The Adjutant General expedited the issuance of the commission in order 
to give Dr. Underwood an official status at the earliest possible moment, and 
adds: 

" The circumstances are to be regretted, but this office knows of no way in 
which Dr. Underwood*s services between June 3, 1917, and the date he accepted 
his commission, September 10, 1917, can be legalized.** 

3. Whether the proposed stoppage should be made against Capt Underwood*s 
pay depends upon whether or not he may properly be regarded as a de facto 
officer during the time for which he was paid after his commission as a Medical 
Reserve Corps officer expired June 3, 1917. While it is well settled that de 
facto officers are not entitled by law to compensation for services performed by 
them, it is equally well settled that when they have been paid such compensa- 
tion it can not be recovered back by the Government. ( United States v. Badeau, 
330 U. S. 439 ; 10 Comp. Dec. 554.) Was Dr. Underwood a de facto officer? The 
following is an authoritative definition of an officer de facto (Mechem, Public 
Offices and Officers, sec. 318) : 

"An officer de facto is one whose acts, though not those of a lawful officer, 
the law, upon principles of policy and justice, will hold valid so far as they 
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Involve tlie interests of the public and third persons, wher«^ the duties of the 
office were exercised : 

First, without a known appointment or election, but under such circumstances 
of reputation or acquiescence as were calculated to induce people, without 
^inquiry, to submit to or invoke his action, supposing him to be the officer he 
'assumed to be * ♦ *," {State v. Carroll, 38 Conn. 449, 9 Am. Rep. 409). 

Dr. Underwood continued after June 3, 1917, to act in the capacity of a 
Reserve officer of the Medical Department. He could not have assumed to act 
as a " Medical Reserve officer," because the Medical Reserve Corps as such had 
ceased to exist, and while, in a sense, an office in the Officers' Reserve Corps 
does not arise until there is an actual appointment, nevertheless Congress pro- 
vided, in section 37 of the national defense act, for the actual continuation in 
the service of persons in the Medical Reserve Corps by their being commissioned 
in the Medical Officers* Reserve Corps. Dr. Underwood, by reason of his con- 
tinuation in the service and being recognized by the service as a Reserve Corps 
officer for several months, may, in my opinion, be properly regarded as a de 
facto officer, whose acts as such officer may not be questioned collaterally by 
third persons. 

4. For the reasons stated it is the view of this office that Dr. Underwood was 
an officer de facto from and after June 3, 1917, until he accepted his commission 
as captain, September 10, 1917, and that he is entitled to retain the compensa- 
tion, pay and mileage, that has been paid him as such officer. Further pay- 
ments to him as a de facto officer would not be authorized. 

5. I think a formal order. should be Issued, if it has not already been done, 
confirming the assignment of this officer to active duty under his new com- 
mission, September 10, 1917. 



ENLISTMENT: Statutory Bequirements ; Eligibility of Women* 

The statutes governing enlistment in the Army do not authorize the enlist- 
ment of women. Consequently women may not be enlisted in the Ordnance 
Department. 

342. 

War Department, J. A. G. C, November 14, 1917. — ^To The Adjutant General. 

1. The Chief of Ordnance, in a letter addressed to The Adjutant General of 
the Army, under date of November 5, 1917, and now referred to this office for 
remark, advises that much of the work of the Ordnance office is of such a 
nature that it Is necessary or desirable to have it handled by a personnel enlisted 
for the period of the war and subject to military discipline; but, in many in- 
stances, can be performed by women of proper training. An opinion is requested 
as to whether it is legally possible to enlist women in the military service for 
such work ; and, if such enlistment is permitted or is not specifically precluded 
by existing laws, what status may be given to women so employed. Informa- 
tion is also requested as to the executive action or legal authorization necessary 
as a precedent to the enlistment of women. 

2. Revised Statutes, section 1116, general qualifications for enlistment, pro- 
vides : 

" Recruits enlisting in the Army must be effective and able-bodied men, and 
between the ages of sixteen and thirty-five years, at the time of their enlist- 
ment. ♦ ♦ * '» 

The draft act approved May 18, 1917 (40 Stat. 76, 81), refers entirely to men 
and male citizens. Section 7 provides : 

"That the qualifications and conditions for voluntary enlistment as herein 
provided shall be the same as those prescribed by existing law for enlistments 
in the Regular Army, except that recruits must be between the ages of eighteen 
and forty years, both inclusive, at the time of their enlistment ; * * *." 

3. It is the opinion of this office that the qualifications for enlistment in the 
Army, as fixed by act of Congress, provide only for the enlistment of males, and 
that it would require an act of Congress to authorize the enlistment of women 
for the purposes set out in the letter from the Chief of Ordnance. This being 
the state of the law, the answers to the other inquiries contained in the letter 
of the Chief of Ordnance are obvious. 
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PAT AND ALLOWANCES: Sharpshooter's Pay, Aero Squadron. 

The Tables of Organization for 1917 show an aero squadron to be an organiza- 
tion armed with a rifle, but these tables have no retroactive effect. A qualifi- 
cation as a sharpshooter continues for one year if no opportunity for requalifl- 
cation4s presented within that year. (A. R. 1345.) Therefore un infantrynum 
who qualifies as a sharpshooter on July 13, 1915, and was on March 1, 1916, 
transferred to an aero squadron, was not after March 1, 1916, entitled to pay 
as a sharpshooter, for from March 1, 1916, to July 13, 1916, an aero squadron 
was not an organization armed with a rifle. 

242.142. 

War Department, J. A. G. O., November 15, 1917. — ^To The Adjutant General. 

1. Kossuth C. J. Hoy, corporal, First Aero Squadron, Signal Corps, in a letter 
to the Auditor of the War Department requests a decision as to whether he is 
entitled to back pay for qualification as sharpshooter since March 1, 1916, stating 
that while a member of Company G, Nineteenth United States Infantry, he 
qualified as a sharpshooter on July 13, 1915, per Revised Special Orders, No. 123, 
July 26, 1915, and on March 1, 1916, transferred to the First Aero Squadron, 
Signal Corps ; that the pay for such qualification ceased from date of transfer, 
to wit, March 1, 1916; and that the Tables of Organization, 1917, show aero 
squadrons armed with the service rifle. The letter was referred to the Quarter- 
master General, who, by an indorsement, stated that by transfer on March 1, 
1916, to the Signal Corps, an arm of the service not armed with the rifle within 
the meaning of paragraph 1345, Army Regulations; Hoy ceased to be entitled to 
additional pay as sharpshooter under the qualification obtained while serving in 
the United States Infantry. The letters with the various indorsements thereon 
are referred to this ofllce by The Adjutant General for remark. 

2. The question submitted depends upon whether or not the First Aero Squad- 
ron was on March 1, 1916, an organization armed with the rifle, and an organi- 
zation in which qualification as a sharpshooter was authorized as provided in 
paragraph 1345, Army Regulations. A reference to the Tables of Organization, 
United States Army, 1914, and in force in 1916, does not show the aero squad- 
ron as an organization armed with the rifie; and no regulation is found author- 
izing a qualification as sharpshooter in an aero squadron. The Tables of Or- 
ganization for 1917 do show an aero squadron as an organization armed with 
a rlfie, but has no retroactive effect. Since a qualification as a sharpshooter 
expires within one year, and since the Tables of Organization, 1917, were pub- 
lished after March 1, 1916, it is evident that his qualification had expired before 
the Tables of Organization for 191T became effective. 

3. It is the opinion of this office that Corpl. Hoy was not entitled to additional 
pay for .qualification as marksman after his transfer on March 1, 1916. 



ABMT; Organization; Supply Sergeants. 

Provisions for supply sergeants for any organization except Engineers, unless 
the term " supply sergeant " is qualified by other language, must be construed 
to have reference to supply sergeants of the class provided for companies, troops, 
and batteries and not to battalion supply sergeants. 

322.56. 

War Department, J. A. G. O., November 15, 1917. — ^To The Adjutant General. 

1. The Quartermaster General has asked, through The Adjutant General, the 
opinion of this office as to whether the supply sergeant provided for the head- 
quarters company of an Infantry machine-gun battalion is to be regarded as a 
company supply sergeant or a battalion supply sergeant. Section 10, Tables of 
Organization, series A, August, 1917, provides for the Infantry machine-gun 
battalion one supply sergeant for the headquarters company, and one supply 
sergeant for each of the four companies of the battalion. 

2. Paragraph 3 of section 1 of the draft act, approved May 18, 1917 (40 Stat. 
76), authorizes the President "to prescribe such new and different organiza- 
tions and personnel for Army corps, divisions, brigades, regiments, battalions, 
squadrons, companies, troops, and batteries as the efficiency of the service may 
require," and provides, further, for the organization of machine-gun companies 
for Infantry and Cavalry brigades and divisions. The Tables of Organization, 
series A, August, 1917, section 10, shows one supply sergeant in the headquarters 
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company and on^ supply sergeant for each of the companies composing the bat- 
talion. In the organization of Infantry units, section 17, national defeiiso act 
(39 Stat. 166, 177), regimental supply sergeants are provided for regiments and 
supply sergeants for companies. Battalion supply sergeants are provided only 
in the Corps of Engineers. Therefore, in organizations which pertain to Infan- 
try, or, in fact, to any organization, except Engineers, the term "supply ser- 
geants," unqualified by any other term, must be construed to be supply sergeants 
of the class provided for companies, troops, and batteries. 

3. It is the opinion of this office that, as the Tables of Organization now stand, 
the supply sergeants provided for the headquarters companies of machine gun 
battalions are supply sergeants of the grade provided for companies of Infantry 
and are not battalion supply sergeants. 



CLAIMS: DISCIPLINE: Fees for Taking Deposition. 

Where the law of the place where a deposition is taken does not fix any fees 
therefor, the civil officer before whom a deposition is taken for use before |i 
court-martial is entitled to reasonable compensation for his services. 

250.464, 

War Department, J. A. G. C, November 15, 1917. — ^To The Adjutant General. 

1. The opinion of this office is requested whether the accompanying voucher 
for $5 in favor of J. W. Willis, jr., notary public, Morehead City, N. C, for 
taking a deposition for use in a court-martial proceeding may properly be paid. 
The only question, it appears, is as to the amount of the account. 

2. The only rule in the regulations governing the payment of accounts of 
civilians for taking depositions for use in court-martial proceedings is contained 
in paragraph 181, Manual for Courts-Martial, as follows : 

"Civil officers before whom depositions are taken for use before courts- 
martial will be paid the fees allowed by the law of the place where the deposi- 
tions are taken." 

See also paragraph 1269, Manual for the Quartermaster Corps. It appears 
that the laws of North Carolina do not fix any rates for taking depositions in 
that State, and that the charges are fixed by the courts in which the depositions 
are taken and used. In States where the laws do not fix the fees for taking 
depositions, the regulation quoted above can have no application, and it becomes 
necessary, therefore, to determine what is a reasonable charge for the services 
rendered in each case of a deposition taken therein for courts-martial. In the 
present case the notary has made a charge of $5 for taking the deposition, and 
the judge advocate, for' whom it was taken, thinks this is a reasonable sum for 
the services rendered. He states that in addition to taking the deposition Mr. 
Willis had to hunt up the witness, who, it seems, went under several names, and 
that therefore he was put to some trouble and time in securing the deposition. 

3. I think the department should accept the judge advocate's views as to the 
reasonableness of the charge in this case and authorize the payment of the ac- 
count as rendered, if there is no other objection. 



CLAIMS: Training, Practice, and Operation of the Army. 

Army appropriation act of May 12, 1917 (40 Stat. 40, 59), provides for the pay- 
ment of claims for damages to and loss of private property incident to the train- 
ing, practice, and operations of the Army. Claims for damages incident to the 
operation of the Army are claims for damages which have been occasioned by an 
act done in connection with some movement or activity of the Army and not in 
connection with mere maintenance. Hence, damages caused by a Government 
motor truck not used in connection with movement of troops can not be paid out 
of this appropriation. 

152. 

War Department, J. A. G. O., November 15, 1917. — ^To the Secretary of War. 

1. The views of this office are requested upon the question whether certain 

claims for damages which it is alleged resulted from a collision between a 
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Goveinuient truck and a buggy in which the claimants were riding should be 
paid. The facts as found by the surveying officer appointed to investigate tlie 
elaiiu are substantially as follows : 

On September 6, 1917, F. B. Taylor, accompanied by B. C. Broom, were trav- 
eling down Bland Street, Charlotte, N. C, in a buggy. The truck, in charge 
of Hay H. Cummings, Motor Truck Company No. 104, of the Quartermaster 
Reserve Corps, approached rapidly from the rear and Mr. Taylor turned out 
of the street and close to the curb to allow the truck to pass. While passing 
at a distance of about 3 feet a tail gate chain on the truck, which had been made 
fast at the start of the journey but had jarred loose as a result of traveling 
over the rough roads characteristic of that section of the country, and not 
noticed by those on the truck, caught in the wheel of the buggy, turning it 
around, throwing the occupants out, and dragging the buggy about 50 feet 
before the driver of the truck realized the situation. The horse and buggy 
. were injured considerably, and both Mr. Taylor and Mr. Broom received vari- 
ous bruises and scratches and were badly shocked. It is found that the acci- 
dent was not due to any negligence on the part of driver Cummings. 

Mr. Taylor presented a claim for $500 for personal injuries and $05 for 
damages to his horse and buggy. The claim presented by Mr. Broom is for 
$100 for personal injuries. The Quartermaster General states, if the item for 
damage to the property be given favorable consideration, he sees no objection 
to administrative approval in the amount claimed, $65. 

2. The applicable provision of the "Army appropriation act " for the fiscal 
year 1918, approved May 12, 1917 (40 Stat. 40, 59), Is: 

"For payment of claims for damages to and loss of private property inci- 
dent to the training, practice, and operations of the Army that have accrued, 
or may hereafter accrue, from time to time, to be immediately available and 
to remain available until expended: Provided, That settlement of such claims 
shall be made by the Auditor for the War Department, upon the approval 
and recommendation of the Secretary of War, where the amount of damages has 
been ascertained by the War Department, and payment thereof will be ac- 
cepted by the owners of the property in full satisfaction of such damages, 
$5,000." 

3. If the damage sustained to the horse and buggy of Mr. Taylor was incident 
to the operations of the Army, then the Secretary of War would be justified 
In approving so much of his claim as relates to the damage to the horse and 
buggy. 

The word "operations" as used in the statute is not sufficiently broad to 
Include maintenance, and used as it is with the words " training " and " prac- 
tice," and because of its military significance, it would indicate movement and 
activity. , 

4. Accordingly, the character of the claim for which payment is contemplated 
by the statute as falling within the meaning of the term " incident * * * 
to the operations of the Army " is a claim having as its basis a damage which 
has been occasioned by an act done in connection with some movement or 
activity of the Army. The motor truck at the time of the collision %vas not 
being used in the movement of troops, but in the maintenance of the Army. 
Therefore, the collision, which resulted in the alleged damage, was not incident 
to the operations of the Army. 

5. It is the opinion of this office, therefore, that the damage here claimed 
was not incident to the " operations " of the Army within the purview of this 
statute and that the Secretary of War may not, therefore, recommend payment 



EIGHT HOUK LAW : Extraordinary Emergency. 

The employment by the Government of laborers and mechanics In excess of 
eight hours per day, except in cases of extraordinary emergency, is prohibited, 
r.verything necessary to be done to assemble, care for, clothe, shelter, feed, arm, 
1111(1 train the soldiers of the National Army is of immediate and imperative 
necessity. And in the employment of labor to carry forward any or all of these 
purposes, and in declaring in connection therewith the existence of an extraordi- 
nary emergency, a very wide discretion must be lodged in those officers charged 
>.vith the performance of these duties. When such extraordinary emergency is 
declared, report should be made promptly to the Secretary of War. (A. R. 731.) 
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230.4423. 

War Department, J. A. G. 0., November 16, 1917. — ^To The Adjutant General. 

1. The camp quartermaster, Camp Wadsworth, Spartanburg, S. C, inquires 
whether it would be lawful for his office to employ stevedores and others for 
unloading cars and for other work of a similar nature 10 hours a day at a basic 
rate of pay for an eight hour day. His statement of the situation is not very full, 
but from what is said and from what may be reasonably assumed it appears that 
the men are engaged in work connected with and necessary to cantonment con- 
struction ; that this work, owing to the exigencies of the present time and the 
approach of winter, must be carried forward with all possible expedition ; that 
in connection with the construction work men employed by contractors having 
contracts with the United States are working 10 hours a day at a basic rate 
of pay for an eight hour day, in accordance with the provisions of the naval ap- 
propriation act approved March 4, 1917 (39 Stat. 1168, 1192), and the Executive 
order thereunder, promulgated March 22, 1917 ; that It is extremely difficult for 
the camp quartermaster to secure stevedores and other laborers to do work nec- 
essary to be done when they are only permitted to work eight hours per day at 
eight hours' pay, when, working alongside of them, men employed by persons 
having contracts with the Government are permitted to work 10 hours a day and 
have their pay computed upon an eight hour basis, with time and one-half for 
all work in excess of eight hours; and that the men employed by the Govern- 
ment are anxious to be placed upon an equality in respect to hours of labor and 
rate of pay with those employed by the contractors. 

2. The employees referred to by the camp quartermaster are laborers within 
the eight hour law approved August 1, 1892 (27 Stat. 340), as amended by the 
act of March 3, 1913 (37 Stat. 726). This law prohibits the employment by 
the Government of laborers and mechanics in excess of eight hours a day, except 
in cases of extraordinary emergency. It makes the violation of the law by any 
officer or agent of the Government punishable by fine or imprisonment. When 
there exists an extraordinary emergency within the meaning of the statute, 
laborers and mechanics in the employ of the Government may be required to 
work in excess of eight hours. The question what is an extraordinary emergency 
is not always easy of solution. In the opinion of this office this statutary pro- 
vision must be read in the light of the present pressing necessities. Conditions 
which In a time of peace, when the postponement of the completion of camp or 
cantonment accommodations might cause no embarrassment to the Government, 
might in time of war cause much confusion and embarrassment, as it might 
well result in causing grave discomfort to soldiers, subject them to conditions 
which might impair their health and efficiency, and delay the plans for mobiliz- 
ing the military forces. The war itself is an extraordinary emergency, not. 
Indeed, in a statutory sense, but in a large and practical sense. Clearly every- 
thing necessary to be done to assemble, care for, clothe, shelter, feed, arm, and 
train the soldiers, is of immediate and imperative necessity. And in the em- 
ployment of labor to carry forward any or all of these purposes, and in declar- 
ing in connection therewith the existence of an extraordinary emergency, a very 
wide discretion must be lodged in those officers charged with the performance 
of these duties, a discretion which during the present emergency should be 
freely exercised whenever the situation seems to warrant its exercise. 

3. It follows from what has been said that the camp quartermaster might 
properly decide in the present case that an extraordinary emergency exists. 
In such case, and in all other cases where a like decision is reached, report 
should be made promptly to the Secretary of War. (A. R. 731.) If it shall 
be determined that an extraordinary emergency exists within the meaning of 
the statute warranting the employment of these men in excess of eight hours a 
day, the camp quartermaster would be authorized to compute their pay upon 
an eight-hour-day basis and allow them time and one-half for all work in excess 
of eight hours a day. This office understands this to be the effect of the ap- 
proval by the Secretary of War, under date September 13, 1917, of its opinion 
dated September 6, iri7 (Ops. J. A. G. ante, p. 134), referred to by the quarter- 
master in his communication of October 16, 1917, herewith. 

OFFICE: Promotions in Medical Corps. 

Section 10 of the national defense act (39 Stat. 166, 171) provides that per- 
sons hereafter commissioned in the Medical Corps shall be promoted to the 
grade of captain after five years' service in the Medical Coi-ps, and upon passing 
the examinations prescribed by the President for promotion. The act of October 
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6, 1917 (40 Stat. 397), provides that during the present emergency first lieu- 
tenants in the Medical Corps of the Regular Army and of the National Guard 
shall be eligible to promotion as captain, upon such examination as may be pre- 
scribed by the Secretary of War. Construing these provisions together with sec- 
tion 10, national defense act of June 8, 1916, it is held that all vacancies in the 
Medical Corps must be filled by permanent or temporary promotions, according 
to the character of the vacancy, of officers in the Medical Corps below the grade 
in which the vacancy exists, in order of seniority, subject to the required exam- 
inations. Temporary appointments can be resortfed to only when possibilities 
of promotions by seniority have been exhausted. 

210.2. NovEMBEB 16, 1917. 

(Memorandum for The Adjutant GeneraL] 

1. In your memorandum dated November 8, 1917, you ask whether, under the 
first section of the act of May 18, 1917 (40 Stat. 76), vacancies in the Medical 
Corps which continue by reason of the requirement that first lieutenants of the 
Medical Corps shall not become entitled to promotion until they have served a 
period of five years, can be filled by temporary appointment of lieutenants now 
In the Medical Corps. 

2. The first subdivision of section 1 of the act of May 18, 1917, authorizes 
vacancies In the Regular Army, created or caused by the addition of Increments 
as there authorized which can not be filled by promotion, to be filled by tempo- 
rary appointment for the period of the emergency or uhtil replaced by perma- 
nent appointments. 

It is provided in section 8 of that act (40 Stat. 76, 81) that — 

" Vacancies In all grades In the Regular Army resulting from the appointment 
of officers thereof to higher grades in the forces other than the Regular Army 
herein provided for shall be filled by temporary promotions and appointments 
In the manner prescribed for filling temporary vacancies by section one hundred 
and fourteen of the national defense act approved June third, nineteen hundred 
and sixteen." 

Section 114 of the national defense act (39 Stat. 166, 211), providing for 
temporary appointments in the Regular Army, requires that : , . 

" Temporary vacancies created In any grade not above that of colonel among 
the commissioned personnel of any arm, staff corps, or department of the Regu- 
lar Army, through appointments of officers thereof to higher rank, * * * 
Shall be filled by temporary promotions according to seniority In rank from 
officers holding commissions In the next lower grade In said arm, staff corps, 
or department, and all vacancies created In any grade by such temporary pro- 
motions shall be In like manner filled from, and thus create temporary vacancies 
In, the next lower grade, and the vacancies that shall remain thereafter In 
said arm, staff corps, or department, and that can not be filled by temporary 
promotions, as prescribed In this section, may be filled by the temporary appoint- 
ment of officers.** 

3. The grade of captain In the Medical Corps Is not organizational, as lieu- 
tenants under the present law are made captains after five years* service; so 
that the lowest grade in the Medical Corps is merely a composite grade in 
which rank, captain or first lieutenant, depends upon the lengfii of service of 
the individual. 

The act approved October 6, 1917 (40 Stat. 397), provides: 
" That during the existing emergency first lieutenants in the Medical Corps 
of the Regular Army and of the National Guard shall be eligible to promotion as 
captain upon such examination as may be prescribed by the Secretary of 
War.** 

This removes for the period of the war the requirement of section 10 of the 
national defense act (39 Stat. 166, 171), that first lieutenants In the Medical 
Corps shall serve five years as such before they are entitled to be promoted to 
captain. Therefore first lieutenants of the Medical Corps are now eligible, sub- 
ject to examination, to permanent promotion to all higher grades in order of 
seniority. 

4. The provisions of section 114, national defense act, relating to temporary 
vacancies In the Regular Army, are mandatory In this, that they require tem- 
porary vacancies created In the higher grades to be filled by temporary promo- 
tion according to seniority In rank from officers holding commissions In the 
next lower grades; and all vacancies to which there can be no promotion may 
be filled by appointments of other qualified persons. 
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5. Therefore it is my opinion that all vacancies in the Medical Corps must, 
under the law, be filled by permanent or temporary promotions, according to 
the character of the vacancy, of officers in the Medical Corps below the grade 
in which the vacancy exists, in order of seniority, subject, of course, to re- 
quired examinations, so long as there are officers in the corps in lower grades ; 
and that temporary appointments can be resorted to only when possibilities of 
promotions by seniority have been exhausted. 



DESERTION : Deliyery of Deserters by Giyll Authorities. 

Civilian ofllcers authorized by law to arrest offenders have power to apprehend 
and deliver deserters to the military authorities. When they have once arrested 
a deserter they may deliver him to any designated point regardless of State or 
other jurisdictional lines. 

251.21. 

War Department, J. A. G. O., November 16, 1917.— To The Adjutant General* 

1. By the preceding indorsement is submitted whether a civilian officer arrest- 
ing a deserter within his jurisdiction can deliver him to the military authorities 
of the United States outside the limits of his district. It Is stated in the within 
letter from the United States attorney at Philadelphia, Pa., that this question 
arises through the chief of police of Philadelphia having determined that his 
police officers have no right to deliver a deserter from the United States Army 
to the military authorities at Fort DuPont, Del., for the reason they have no 
authority to detain a deserter so arrested beyond the territorial borders. 

2. That the rule .of the common law that an officer or private person may 
arrest a felon without a warrant has never been extended to the case of the 
offender against the military law was announced in 1885 in Kurtz v. Moffitt, 
115 United States 487. The rule was there stated that neither an officer nor a 
private person, without an order or direction of a military officer, could arrest 
or detain a deserter from the United States Army. But the act of June 16, 
1890 (26 Stat. 157), provided for the arrest of deserters by civil officers, and 
section 6 of the act of June 18, 1898 (30 Stat. 483, 484), provides that: 

" It shall be lawful for any civil officer having authority under the laws 
of the United States or of any State, Territory, or District to arrest offenders, 
to summarily arrest a deserter from the military service of the United States 
and deliver him into the custody of the military authority of the general Gov- 
ernment." 

Congress, by conferring this power upon civil officers. Intended to enable civil 
authorities to aid and assist the military In apprehending and delivering de- 
serters. The effect of these statutes is to clothe the civil officer with Federal 
authority, or, to phrase It differently, is, for the purpose of arresting and 
detaining deserters from the United States Army, to make a civil officer a 
Federal official for the purpose of such an arrest. There Is no reason why a 
civil officer of the State of Pennsylvania authorized by the Federal law to 
arrest a deserter can not deliver him Into the State of Delaware. He would 
be protected by the Federal statute In making such delivery. The powers and 
duties of police officers of the city of Philadelphia are no doubt the subject of 
State legislation, and, strictly speaking, these powers are not Involved In the 
question whether any such officer has the right to deliver a deserter beyond the 
confines of Pennsylvania. If the law of Pennsylvania should restrict the right 
of Its civilian officers to comply with the Federal law. It would be unconstitu- 
tional in so far as it refused to recognize the Federal statute as the supreme 
law of the land. As to whether a civil officer of the State of Pennsylvania 
would vacate his State office by assuming to exercise the duties necessarily 
involved in arresting a deserter from the United States Army under and pur- 
suant to the act of June 18, 1898, because he might be held to have accepted by 
so doing a Federal office the functions of which are Inconsistent with his State 
office, Is a question depending entirely upon State regulation and not necessarily 
involved In this Inquiry. 

3. It Is therefore the opinion of this office that a civilian officer having au- 
thority under the law of Pennsylvania to arrest offenders can summarily arrest 
ft deserter from the military service of the United States and deliver him Into 
the custody of the military authorities of the general Government outside of 
and beyond the jurisdictional limits of the State of Pennsylvania. 
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OFFICE: Dismissal of Temporary and Provisional Officers. 

The President has complete power to discharge any temporary officer of the 
Regular Army holding appointment under section 1 of the act of May 18, 1917 
(40 Stat. 76). Commanding generals may appoint military boards to pass upon 
the capacity and fitness of such officer, whose findings may be laid before the 
President for such action as he sees fit. ( Sees. 1 and 9 of act of May 18, 1917 ; 
subpar. 2 of par. 7, G. O. No. 76, W. D. 1917.) But the President may discharge 
temporary and provisional officers appointed under sections 23 and 114 of the 
national defense act of June 3, 1916 (39 Stat. 166, 181, 211), only after due 
investigation, such as is provided for in paragraph 7, General Orders, No. 76, 
War Department, 1917. 

NOVEMBEB 17, 1917. 

324.24. 

[Memorandum for The Adjutant General.] 

1. The question presented Is: 

" Reference to section 1, of the act approved May 18, 1917 (40 Stat 76), and 
section 9 of said act, when talsen in connection with paragraph 4, General 
Orders, No. 76, War Department, 1917, the following question arises: Does 
paragraph 4, General Orders, No. 76, War Department, 1917, restrict the general 
authority given the President under section 9 of the act approved May 18, 1917, 
to discharge temporary and provisional officers only through the medium of a 
board of officers?" 

" Paragraph 4, General Orders, No. 76, War Department, 1^17," is undoubtedly 
an error. Paragraph 7 must be the one intended. 

2. The intimation in the reference that the President has general authority 
under section 9 of the act of May 18, 1917, to discharge both temporary and pro- 
visional officers is erroneous. He possesses general authority to discharge 
temporary officers, but this authority is given him solely by section 9. He does 
not possess general authority to discharge provisional officers, and such au- 
thority as he has for terminating their appointments prior to the termination 
of their two year probationary service is found solely in the first paragraph of 
section 1. 

Section 9 (40 Stat 76, 82) provides: 

" * * ♦ and the temporary appointments in the Regular Army authorized 
by the first paragraph of section 1 of this act, shall be for the period of the 
emergency, unless sooner terminated by discharge or otherwise. The President 
is hereby authorized to discharge any officer from the office held by him under 
such appointment for any cause which, in the judgment of the President, would 
promote the public service." 

From this point on the balance of the section is in essentially the same lan- 
guage as subparagraph 2 of paragraph 7, General Orders, No. 76, War Depart- 
ment, 1917. It thus proceeds: 

" and the general commanding any division and higher tactical organization or 
territorial department is authorized to appoint from time to time military boards 
of not less than three nor more than five officers of the forces herein provided 
for to examine into and report upon the capacity, qualification, conduct, and 
efficiency of any commissioned officer within his command other than officers 
of the Regular Army holding permanent or provisional comm'issions therein. 
Each member of such board shall be superior in rank to the officer whose quali- 
fications are to be inquired into, and if the report of such board be adverse to 
the continuance of any such officer and be approved by the President, such 
officer shall be discharged from the service at the discretion of the President 
with one month's pay and allowances." 

There is no question that the President is clothed with full and complete power 
to discharge any temporary officer of the Regular Army holding appointment as 
authorized by the first paragraph of section 1 for any cause which he deems 
sufficient therefor, and that he may do this without having charges or recom- 
mendations made and without giving the officer an opportunity to be heard, for 
whereas, in terms, the authority granted is to be exercised for cause, yet, never- 
theless, the power may in fact be arbitrarily exercised, for the ground of the 
President's decision with respect thereto may not be inquired into. 

The province of the latter part of section 9 and of subparagraph 2 of para- 
graph 7, General Orders, No. 76, War Department, 1917, is to clothe command- 
ing generals with a modicum of power with respect to retention or dismissal of 
all officers in their comnmnd except permanent and provisional officers of the 
Regular Army. To this end they are en^towered to appoint lulHtary boards to 
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decido upon the capacity, qualification, conduct, and fitness of such officers, and, 
If it l>e found that they are so deficient in these respects that their continuance 
is against the interest of the service, to place this finding before the President 
in such authoritative form as to require him to judicially determine, from the 
record before him, whether such officers should be discharged from the service. 
The decision and recommendation of such boards^ however, are not conclusive. 
It was evidently intended that they should carry some such weight as the ver- 
dict of a jury or the finding of a court-martial and that they should be ap- 
proved unless there appeared good cause for not doing so. In the ultimate, 
however, decision rests with the President, and his action is final and conclusive. 
Quite manifestly this power of commanding officers to initiate the proceedings 
just considered are cumulative to and do not subtract from the other provided 
method of discharging such officers, namely, by discharge by the President for 
any cause which in his judgment would promote the public service. Paragraph 
7, General Orders, No. 76, War Department, 1917, therefore, does not restrict 
this general authority given the President under section 9 to discharge tempo- 
rary officers. 

3. In paragraph 1, section 1, of the draft act we find this language : 

" Vacancies in the Regular Army created or caused by the addition of incre- 
ments as herein authorized which can not be filled by promotion may be filled 
by temporary appointment for the period of the emergency or .until replaced by 
permanent appointments or by provisional appointments made under the provi- 
sions of section twenty-three of the national defense act approved June third, 
nineteen hundred and sixteen, and hereafter provisional appointments under said 
section may be terminated whenever it is determined, in the manner prescribed 
by the President, that the officer has not the suitability and fitness requisite for 
permanent appointment" 

It is to be observed that the provisional appointments mentioned above are not 
newly provided for, but are the provisional appointments provided for by section 
23 of the national defense act. (39 Stat. 166, 181.) By the language quoted 
nothing is added to previous law existing upon the subject, except the provision 
that after the passage of the aforesaid act provisional appointments in the 
Regular Army may be terminated before the expiration of the two years for 
which such provisional appointments are made, and that such termination shall 
be whenever it is determined, in the manner prescribed by the President, that 
the officer has not the suitability and fitness requisite for permanent appoint- 
ment. 

Section 23 of the national defense act provides only for the appointment of 
officers to the grade of second lieutenant. When persons are appointed in that 
grade other than from the United States Military Academy they can not re- 
ceive an absolute or unconditional appointment, but must be appointed provi- 
sionally for a period of two years. The effect of this is to place them upon 
probation. If they do not demonstrate their fitness during this two year period 
they do not receive a peimanent appointment, and the provisional appointment 
terminates by force of its own terms. The section requires that whether or 
not the provisional appointee has demonstrated his suitability for permanent 
appointment shall be determined under such regulations as the President may 
prescribe. The act contemplates, therefore, that the President shall not per- 
sonally or arbitrarily make determination, but that some board or other con- 
stituted authority shall conduct an investigation and that the person holding 
the provisional appointment shall have an opportunity to be heard. 

By subparagraph 1 of paragraph 7, (Jeneral Orders, No. 76, War Departnient, 
1917, the President has prescribed the manner in which it shall be determined 
whether or not a provisional second lieutenant has the suitability and fitness 
requisite for permanent appointment. He has left it to a board of not less than 
three nor more than five line officers senior to the officer to be reported upon to 
examine into and make recommendation as to the suitability and fitness of the 
provisional officer for permanent appointment and as to whether or not his pro- 
visional commission should be terminated at once, and has said that the pro- 
ceedings of the board shall be similar to those of a retiring board, and that its 
final report will be promptly forwarded through military channels for the action 
of the President. 

We thus observe that it was not the intention either of the draft act or of the 
national defense act that provisional appointments should be terminated in the 
one case and allowed to lapse in the other case solely by the action or Inaction 
of the President, but that Congress intended that the provisional officer should 
be entitled to a hearing upon the question of his suitability and fitness for per- 
manent appointment. 

87243"— 19 16 
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In the aforesaid general order it is provided that the proceedings of the board 
appointed to Inquire into the provisional officer's fitness shall be similar to those 
of a retiring board. Not because of this reference to a retiring board, but 
because of the analogy existing between the purpose of the proceedings in each 
instance, it is my opinion that the President's power in connection with the ter- 
mination of provisional appointments is the same as his power in connection 
with the retiring of officers recommended for retirement by retiring boards, 
that is to say, the President may approve the finding of the board or he may 
disapprove of that finding. If the board finds and recommends that the provi- 
sional appointment should be forthwith terminated and the President approves 
of that finding, the appointment terminates. If the President disapproves of 
such finding, the provisional appointment continues. The President may not, 
however, where the finding is favorable, disapprove the finding and himself 
order the termination of the provisional appointment. 

4. Your question is, therefore, answered as follows: (a) The President may, 
upon his own motion, discharge temporary officers appointed under authority 
of paragraph 1 of section 1 of the act of May 18, 1917, regardless of the provi- 
sions of paragraph 7, General Orders, No. 76, War Department, 1917. (6) The 
President may terminate a provisional appointment made under authority of 
section 23 of the act approved June 3, 1916, only when the board provided for 
in subparagraph 1 of paragraph 7, General Orders, No. 76, War Department, 
1917, recommends such termination. 

Articles of War, 118 is not pertinent to this inquiry, and the President's 
powers thereunder are not here considered. 



SELEGTIYE DRAFT ACT: Organization of Regiments. 

Under the third paragraph of section 1 of the selective draft act (40 Stat 
76), the President has authority to provide that a Cavalry regiment organized 
provisionally as Field Artillery may retain its existing jioncommissioned per- 
sonnel until absorbed. But no special authority can be given to a single organi- 
zation to do so. 

322.05. 

War Department, J. A. G. O., November 17, 1917. — To The Adjutant GeneraL 

1. The Twentieth Cavalry has been reorganized as the Seventy-eighth Field 
Artillery, such reorganization necessitating the reduction of one squadron ser- 
geant major, 20 sergeants, four horseshoers, two saddlers; and to avoid this 
reduction request is made in the within telegram, dated November 12, 1917, by 
the commanding officer of that regiment for authority to retain the said non- 
commissioned officers in their present grades as surplus noncommissioned offi- 
cers until absorbed. 

2. Section 19 of the national defense act (39 Stat. 166, 179) prescribes the 
organization of Field Artillery units. 

The act of October 6, 1917 (40 Stat. 398), authorizes the President, during 
the present emergency, to organize provisionally as Field Artillery or Infantry, 
and to use as Field Artillery or Infantry during the existing emergency, such 
regiments of Cavalry as he may designate, upon the termination of the existing 
emergency such regiments to be reorganized as Cavalry regiments. 

Paragraph 3, section 1, of the selective draft act of May 18, 1917 (40 Stat. 
76), provides — 

"That the President is authorized to increase or decrease the number of 
organizations prescribed for the typical brigades, divisions, or Army corps of 
the Regular Army, and to prescribe such new mtd different organizations and 
■personnel for Army corps, divisions, brigades, regiments, battalions, squadrons, 
companieSy troops, and batteries as the efficiency of the service may require." 

3. It is my opinion that the President, under the provisions of the selective 
draft act, supra, would be authorized to provide that a Cavalry regiment organ- 
ized provisionally as Field Artillery could retain its existing noncommissioned 
personnel until absorbed, but that in the absence of such express regulation 
containing this authorization no special authority could be properly given to a 
single organization to retain surplus noncommissioned officers. 
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INCOME TAX : Commutation of Quarters, Heat, and Light. 

Money received as commutation for quarters, light, and heat is income within 
the meaning of the income tax law (39 Stat 756). 

012.22. 

War Department, J. A. G. C, November 19, 1917.— To the Chief of the Militia 
Bureau. 

1. The opinion of this office is desired upon the question whether commutation 
of quarters, light, and heat should or should not be included in determining 
income from the Government under the war revenue act approved October 3, 
1917 (40 Stat. 300). In this connection, attention is called to section 6, para- 
graph 234, page 480, Compilation of (General Orders, Circulars, and Bulletins, 
\Var Department, 1881-1915, wherein disbursing officers are instructed to with- 
hold a percentage on ^certain items and not on others, among the latter being 
commutation of quarters and payments for light and heat. 

2. Section 1 of part 1 of title I of the act approved September 8, 1916 (39 
Stat. 756), levies a tax of 2 per cent upon the net income from all sources of 
every individual citizen or resident of the United States. Section 1 of title I 
of the act approved October 3, 1917 (40 Stat 300), levies an additional tax of 2 
per cent upon the income of every individual citizen or resident of the United 
States; and section 1200 (a) of title XII defines net income as including " gains, 
profits, and income derived from salaries, wages, or compensation for personal 
service of whatever kind and in whatever form paid." Any moneys received 
for commutation of quarters, light, and heat clearly constitute income within 
this definition. (See 21 Ops. Atty. Gen. 112 ; Ops. J. A. G. 90-312, Feb 13, 1914, 
Dec. 8, 1914.) The instructions contained in the above mentioned paragraph of 
the Ck>mpilation of General Orders, Circulars and Bulletins, has to do not with 
the taxability of the various items but only with the method of collecting the tax 
thereon. Under the act then in force the normal tax upon certain items was 
required to be deducted at the source, but under section 1205 of title XII of the 
act of October 3, 1917, taxes upon the incomes of employees and officers of the 
United States who are not nonresident aliens are not to be deducted at the source. 

3. Commutation of quarters, light, and heat should be included in determining 
income from the Government under the war revenue act approved October 3^ 
1917. 



BANK: Distinetion Between Advancement by Promotion and by Appoint- 
ment; Bevised Statutes, Section 1219. 

On May 15, 1917, several majors in different departments in the Quarter- 
master's Corps were promoted to be lieutenant colonels.. The promotions were 
made according to seniority in the several departments to which the officers 
respectively belonged before the consolidation under the act of August 24, 1912 
(37 Stat. 591), as required by section 3 of said act. The vacancies to which 
they were promoted were original vacancies. Held^ That their lineal rank is 
not determined by section 1219, Revised Statutes, for the reason that their 
advancement was by promotion and not by appointment, and that section 
applies to appointments and not to promotions. 

210.725.15. 

War Department, J. A. G. O., November 19, 1917. — ^To The Adjutant General. 

1. Lieut. Col. William R. Grove, Quartermaster Corps, who was commis- 
sioned in the Subsistence Department at the time of its consolidation with the 
Quartermaster Corps, act of August 24, 1912 (37 Stat. 591), was, together with 
;i nuiiil)er of officers of the old Quartermaster and Pay Departments who had 
leen included in the consolidation under said act (37 Stat. 591), promoted to 
(lie grade of lieutenant colonel on May 15, 1917. The -promotions were not by 
s. niority as between officers of the old Quartermaster and Pay Departments, but 
\\ ere by seniority within the lists of officers who formerly belonged to those 
respective departments. At the time the promotions were made Lieut. Col. 
Cirove had longer commissioned service than Lieut. Col. Canby and eight other 
lieutenant colonels of the Pay Department, but on the roster of officers of the 
Quartermaster Corps, dated August 1, 1917, his name appears below the names 
i>f Lieut. Col. James Canby and the eight other lieutenant colonels referred to. 
Lieut. Col. Grove claims that his name should appear next after the name of 
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Lieut. Col. F. H. Lawton, by reason of the facts that Lieut. Col. Jamea Canby 
and the eight other lieutenant colonels were all commissioned lieutenant col- 
onels on the same day that he was and he had had longer commissioned service 
than any of them. 

2. The case submitted, as viewed by this office, does not involve any question 
of promotion among the several departments consolidated and now comprising 
the Quartermaster Corps, as it is assumed that the promotions of the several 
officers mentioned have been made as provided therein. So the question presented 
is as to the relative rank between Lieut. Col. Grove and Lieut. Col. James Canby 
and the eight other lieutenant colonels placed above him. It is true that the 
in-ouiotions were not made by seniority in the whole Quartermaster Corps and 
Nvere made to fill original vacancies, but, nevertheless, they were promotions all 
nuido according to a seniority in one or the other of the departments that com- 
ix )se(l the Quartermaster Corps and were not " appointments." The distinction 
between promotions and appointments is vital. If this was a case of appoint- 
ment, then the provisions of section 1219, Revised Statutes, would apply. It is 
not a case of appointment, but one of promotion. It is plain it was not a promo- 
tion by seniority, so far as the officers of the old Subsistence and Pay Depart- 
ments were concerned, in their relation to each other under the peculiar provi- 
sions of the act of Congress consolidating and fixing promotions between the 
officers of the several departments embodied in the Quartermaster Corps, but 
it was a case of the promotion of Lieut. Col. Grove, of the Subsistence Depart- 
ment, provided for under that act. The case is on all fours with the case de- 
cided by the Attorney General on June 11, 3902, and found in the Opinion of the 
Attorney General, volume 24, page 74. 

3. It is the opinion of this office that the place given Lieut. Col. W. B. 
Grove on the lineal list of lieutenant colonelg, Quartermaster Corps, by The 
Adjutant General is correct. 



OFFICE: Persons Beqaired to Take Oath of Office. 

Where positions are specifically provided for and specifically appropriated 
for by act of Congress, the holders of such positions must take the oath of 
office prescribed by section 1757, Revised Statutes. No modified oath can 
be substituted therefor. But where positions are not so provided for . and 
the holders thereof are merely designated or appointed by the head of a de- 
partment to perform the services and are paid out of a general appropriation 
for the expenses of such department, the taking of such oath can not be 
required. 

230.211. 

War Department, J. A. G. O., November 19, 1917. — ^To The Adjutant General. 

1. There is submitted to this office a communication from the depot quarter- 
master, Philadelphia, Pa., to the Quartermaster General calling attention to 
the fact that Mrs. Sarah J. Adams and Miss Elizabeth E. M. Henry were 
discharged from the office of the depot quartermaster, Philadelphia, Pa., on 
October 27, 1917, as operatives-embroideress, piecework, on account of refusing 
to subscribe to an oath of office. Accompanying the letter is a statement by 
Ma J. Philip A. Scholl, quartermaster. United States Reserves, summary court 
officer at the aforesaid depot, recommending that said parties be allowed to 
take an oath In the form of the prescribed oath with the words " Constitution 
of" omitted therefrom. Letters from the two employees are inclosed stating 
that their reason for refusing to take the oath is a religious one; that they 
are members of the Covenanters Church, and that their religion forbids them 
to take an oath to support and defend any document which ignores the 
supremacy of Jesus Christ in human affairs. Their statement in this respect 
is supported by a prinj:ed pamphlet Issued by the church organization. A 
part of the reference consists of a recommendation of Brig. Gen. Brainard, 
(Quartermaster Corps, National Army, that the requirements of the Civil Service 
Commission that all permanent employees subscribe to an oath of office be 
waived in the case of the two aforesaid employees, in view of their claim that 
the form of oath prescribed by section 1757, Revised Statutes, is objectionable 
from a religious point of view. 

2. It appears that Miss Henry had been an employee of the Philadelphia 
bureau since July 18, 1902, and that Mrs. Adams had been employed since 
October 18, 1916. It appears also that Miss Henry had served these 15 years 
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and Miss Adams this one year without ever having been required to take the 
oath provided for those holding public office. The only advice given as to why 
at this time the taking of such oath is required is the* inference deducible from 
the recommendation of Gfen. Brainard : " That the requirement of the Civil 
Service Commission that all permanent employees subscribe to an oath of 
office at this time be waived * * *." This recommendation carries the 
implication that these parties are " permanent employees," but nowhere in the 
papers referred is there any specific statement as to their exact status. 

As I view the matter, these persons may be " permanent employees " and 
may even be permanent 'employees in the civil service, and still not hold an 
"office" within the meaning of section 1757 of the Revised Statutes. It is 
only a person who holds an " office " in the service of the United States, eltiiep 
by election or appointment, who is required to take this oatu or any other 
oath. An " office " in the service of the United States does not exist aside from 
an act of Congress creating it. The word itself " embraces the idea of tenure, 
duration, emolument, and duties." {Drury v. United States, 43 Ct. Cls. 237.) 
The fact that the work performed by these ladies is piecework does not mean 
that they may not hold an " office " within the meaning of the statute. But 
unless an act of Congress establishes the particular positions to which they 
were appointed and specifically appropriates money to pay the salary or wages 
of the persons occupying those particular positions, such positions may not be 
construed to be "offices" within the meaning of the statute. I do not mean 
to say that Congress must create offices of this nature separate or by the 
use of any particular words or description, or that it must provide permanent 
and definite payments for those who occupy them. It may create a specified 
number of such offices and provide that payment shall be based upon the 
specific amount of work done, that is to say, that the service performed shall 
be upon the piecework basis. However, unless it specifically creates the places 
or "offices" and specifically makes appropriations for the payment of those 
holding these particular positions, then it has not created an " office " within 
the meaning of the said section. It may by a general appropriation provide 
money to pay for services of general description and provide that persons 
employed shall be required to take an oath of office. In this event the oath 
would be required. But if the appropriation be general -and there be no specific 
requirement of an oath, then the persons appointed or employed to perform 
the services for which the appropriation is made do not hold " office " and are 
therefore not required to take an " oath of office." 

In all cases it is the statute which governs and not a requirement made 
by the Civil Service Commission, for the Civil Service Commission can not 
legally require that an oath be taken except by persons who hold an " office " 
within the meaning of section 1757, Revised Statutes. It thus becomes apparent 
that whether or not the ladies In question may be required to take an oath of 
office depends upon whether they actually hold " office " within the meaning 
of that section and as such word is hereinabove defined. 

3. My conclusion, therefore, is: If the positions held by the parties in ques- 
tion are specifically provided foi: and specifically appropriated for by act of 
Congress, they would not be entitled to hold such positions without taking the 
oath of office prescribed by section 1757, Revised Statutes. If such positions 
were not provided for as aforesaid and said parties were merely designated or 
appointed by the head of a department to perform such services, and were 
paid out of a general appropriation for the expenses of such department, 
the taking of such oath could not be required. By the use of the expression 
" general appropriation " in this connection I merely mean to exclude a specific 
appropriation for the payment of persons employed in places specifically pro- 
vided for by act of Congress. 



PAT ANB ALLOWANCES : Second Enlistment Pay After Serylce In Philip- 
pine Scouts. 

Enlisted service in the Philippine Scouts entitles a soldier to second enlist- 
ment pay upon enlistment in the Regular Army. 

242.121. 

War Department, J. A. G. O., November 20, 1917.— To The Adjutant General. 

1. The quartermaster at the Presidio of San Francisco in the within letter 

to the Quartermaster General, dated October 27, 1917, states that Pvt. Vincente 
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Basco, band, Second Field Artillery, claims that he is entitled to pay as of the 
second enlistment period, his service being as follows: 

"Three years, Twenty'-eighth Company, Ninth Battalion, Philippine Scouts, 
September 26, 1910, to September 25, 1913. Reenlisted January 13, 1914, in 
band, Fifteenth Infantry, transferred to band, Second Field Artillery, in Octo- 
ber, 1915, in which organization he is now serving." 

The question presented is whether enlisted service in the Philippine Scouts 
entitles a soldier to second enlistment pay upon enlistment in the Regular Army. 
The papers are forwarded to the Quartermaster General and by him to The 
Adjutant General with a request that they be referred to this office with a view 
to their submission to the Comptroller of the Treasury for a decision; and 
attention Is invited to paragraph 3, Section III, General Orders, No. 41, War 
Department, 1916, which recognizes for the Philippine Scouts the same period 
of enlistment and same method of determination of enlistment period as obtain 
under acts of Congress with respect to the Regular Army. 

2. The Philippine Scouts were organized under the act of February 2, 1901 
(31 Stat. 748, 757). This organization has continued up to the present time. 

The national defense act approved June 3, 1916 (39 Stat. 166), provides in 
section 1: 

" That the Army of the United States shall consist of the Regular Army, the 
Volunteer Army, the Officers' Reserve Corps, the Enlisted Reserve Corps, the 
National Guard while in the service of the United States, and such otiier land 
forces as are now or may hereafter be authorized by law." 

This provision clearly includes the Philippine Scouts as a part of the Army 
of the United States. 

The act of May 11, 1908 (35 Stat. 106, 109), provides: 

" That hereafter any soldier honorably discharged at the termination of his 
first or any succeeding enlistment period who reenlists after the expiration of 
three months shall be regarded as in his second enlistment." 

It is not deemed necessary to enter into any discussion of the definition of the 
word "soldier" further than to say that it is broad enough to include an 
enlisted man of the Philippine Scouts. It Is true that the act of Congress 
authorizing the organization of Philippine Scouts, supra, authorizes the Secre- 
tary of War to fix the pay and allowances of its enlisted personnel and the 
Secretary of War has done this. This Instant question, however, does not relate 
to the pay of an enlisted man of the Philippine Scouts but to the pay of an 
enlisted man of the Regular Army as affected by prior service in the Philippine 
Scouts. The obvious purpose of Increased pay for men serving In their second 
enlistment is to encourage experienced soldiers to come back into the service 
and no good reason suggests Itself why a man who had served as an enlisted 
man in the Philippine Scouts is not desirable for reenllstment or does not come 
within the term soldier as employed and contemplated by the ac? of May 11, 
1908, quoted, supra, 

3. It ^s, therefore, the opinion of this office that In the present case Pvt. Basco 
Is entitled to credit for his enlisted service in the Philippine Scouts In deter- 
mining his enlistment period in the Regular Army, and that under the facts 
stated he is entitled to pay as of the second enlistment. 



MARINE CORPS : Detail in Signal Corps. 

A member of the Marine Corps detached for service with the Army is not. 
undeB the national defense act (39 Stat. 166), eligible for detail in or attachment 
to the aviation section of the Signal Corps, and therefore can not receive the 
rating of junior military aviator. 

045.3. 

War Department, J. A. G. O., November 20, 1917. — ^To The Adjutant General. 

1. The Acting Chief Signal Officer recommends that Capt. Alfred A. Cunning- 
ham, United States Marine Corps, be rated as a junior military aviator, to 
rank from November 2, 1917, under the provisions of section 6 of the act 
of July 24, 1917 (40 Stat. 243, 244). A copy of the proceedings of a board 
convened under Special Orders, No. 152, paragraph 58, War Department, July 
2, 1917, at Mineola, N. Y., November 2, is attached, which proceedings show 
that the board finds Capt. Alfred A. Cunningham, United States Marine Corps, 
mentally and physically qualified for rating as a junior military aviator. The 
papers are referred to this office by The Adjutant General. 
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2. Members of the Marine Corps, when detached for service toith the Army, 
do not heconie incorporated in it. The national defense act, section 13 (39 Stat. 
166, 174), required officers of the aviation section of the Signal Corps to be 
selected from the Army at large. Section 2 of the act approved July 24, 1917 
(40 Stat. 243), to authorize the President to Increase temporarily the Signal 
Corps of the Army, provides : 

"That to provide the additional commissioned personnel required by this 
act the President is authorized to promote, appoint, detail, or attach as 
temporary officers in the Signal Corps, including the aviation section thereof, 
officers of the Regular Army, National Army, or National Guard, or the Officers* 
Reserve Corps, or to appoint temporarily enlisted men of the Regular Army, 
enlisted men of the Enlisted Reserve Corps, or persons from civil life. * * ♦" 
and section 6 of the same act provides : 

"That officers detailed in or attached to the aviation section of the Signal 
Corps may, when qualified therefor, be rated as Junior military aviators 
* * *, but no person shall be so rated until there shall have been issued 
to him a certificate to the effect that he is qualified for the rating, and no 
certificate shall be Issued to any person until an examining board, which shall 
be composed of two officers of experience of the aviation section of the Signal 
Corps and one medical officer, shall have examined him under general regula- 
tions to be prescribed by the Secretary of War and published to the Army by 
the War Department and shall have reported him to be qualified for the rating.** 

Since the existing law, outlined in the preceding paragraph, does not include 
Marine Corps officers among those who may be detailed in or attached to the 
aviation section of the Signal Corps and provides for rating as junior military 
aviators only officers detailed In or attached to the aviation section of the 
Signal Corps, it is the opinion of this office that Capt Cunningham can not 
legally be so rated. 



BANK: Bank of Noncommissioned Officers. 

A noncommissioned officer of the Regular Army Is senior to a noncommis- 
sioned officer of the same grade In other forces irrespective of date of warrant. 
The reason Is that members of the permanent military establishment are 
assumed to be more experienced than those in the other forces which are more 
or less temporary. 

220.721. 

War Department, J. A. G. O., November 20, 1917. — ^To The Adjutant General* 

1. The within memorandum presents a question as to the seniority of non- 
commissioned officers under the following facts : 

(a) A composite main guard was mounted drawn from Regular and federal- 
ized National Guard companies. 

(&) The detail from the Fourth Company, Potomac, Regular, was in charge 
of Sergt. Elias Stasslnopoulos, appointed sergeant. Fourth Company, Potomac, 
by Special Orders, No. 104, Coast Defenses of the Potomac, dated September 15, 
1917. 

(c) The detail from the First Company, District of Columbia Coast Artillery, 
National Guard, was in charge of Sergt. Charles W. Herbert, appointed ser- 
geant. First Company, District of Columbia Coast Artillery, by Special Orders, 
No. 96, Coast Defenses of the Potomac, dated August 31, 1917. 

2. The answer to the question submitted is not found in any express regu- 
lation or law, but must be determined by analogy to the rule governing the 
rank of commissioned officers. The reason for the rule in the case of officers 
is that members of the permanent established, 1. e., the Regular Army, are 
assumed to be more experienced than the officer in the other forces which are 
more or less temporary; and this reason is applicable with equal force to 
noncommissioned officers. It is therefore the opinion of this office that the 
same rule should be applied in determining seniority between a noncommis- 
sioned officer of Regular rank and a noncommissioned officer of the same grade 
of the other forces in the Federal service that is used In determining relative 
rank of commissioned officers of the same grade in the same forces ; that is to 
say. a noncommissioned officer of Regular Army rank is senior to a noncom- 
missioned officer of the same grade in other forces irrespective of the date 
of warrant. 



238 OPINIONS JUDGE ADVOCATE GENERAL OF ARMY. 

ENLISTMENT: Selectiye Draft Aet. 

A drafted mau was on October 6 assigned to a specified company, on October 
13 was reported physically fit, on October 25 was rejected as physically unfit, 
and on the evening of October 25 died. Heldy That his induction into the mili- 
tary service was complete before October 25, and that his rejection on October 
25 did not, under the circumstances, operate as a discharge. 

220.46. 

War Department, J. A. G. O., November 20, 1917.— To The Adjutant General. 

1. The question is whether Pvt. Arthur Banlss, of Company D, First Provi- 
sional Regiment, coloi-ed, who (lio<l in the base hospital, Camp Gordon, 
Atlanta, Ga., is to be considered as having died while in the military service. It 
appears that Banl^s was brought into the service under the existing selective 
draft act (40 Stat. 76). His conunanding officer states the following facts: 

"Arthur Banks, colored, assigned to this company on October 6, 1917, from 
Randolph County. Reported physically accepted October 13, 1917, by base 
hospital. Admitted to hospital October 25, 1917. Rejected as physically unfit 
October 25, 1917. Died 8.50 p. m. October 25, 1917." 

It is further stated by the said commanding officer that the body was turned 
over to the camp quartermaster and that the camp quartermaster turned the 
body over to an Atlanta undertaker, and, further, that the disposition of the 
body is unknown. The Adjutant General states that this soldier was* reported 
physically accepted October 13. 

2. Apparently, the action of the medical officers in reporting Banks as ac- 
cepted on October 13 completed his induction into the military service. It is 
not understood, therefore, why he should have been reported, October 25, as 
rejected. It would seem, if he was found unfit for military service after having 
been accepted, that the proper course would have been a regular discharge upon 
a certificate of disability under paragraphs 139 and 159, Army Regulations. 
However, whether the reported rejection of October 25 be regarded as a report 
of discharge or of a rejection, it is the view of this office that such procedure 
did not operate to remove Banks from the service for the reason that it should 
be presumed that he was not in any condition to receive notice of his separa- 
tion from the service at a time within but a few hours of his death. (See Dig. 
Ops. J. A. G. 1912, p. 449.) 

3. Under the facts stated it is the view of this office that Banks died while 
in the military service. 



OFFICEBS' BESEBYE CORPS: Eligibility of Members as Boards of Ex- 
amination for Bating of Aviator. 

Members of the Signal Officers' Reserve Corps promoted, appointed, detailed, 
or attached to the aviation section of the Signal Corps are, if they have the 
required experience, ** officers of experience of the aviation section of the Signal 
Corps " qualified to be members of boards authorized to examine and certify to 
the qualifications of persons s^king the rating of aviators, under section 6 of 
the act of July 24, 1917 (40 Stat. 243, 244). 

834.1. 

War Department, J. A. G. O., November 21, 1917. — To The Adjutant General. 

1. By the preceding indorsement is submitted the question whether the words 
*• shall be composed of two officers of experience of the aviation section of the 
Signal Corps," occurring in section 6, act of Congress of July 24, 1917 (40 Stat. 
243, 244), can be construed as authorizing the appointment of officers of expe- 
rience of the aviation section. Signal Officers' Reserve Corps, to boards for ex- 
amination for junior military aviators, military aviators, junior military aero- 
nauts, military aeronauts. 

2. The applicable portion of section 6 of the act cited, which authorizes the 
President to increase temporarily the Signal Corps of the Army, is as follows: 

** That officers detailed in or attached to the aviation section of the Signal 
Corps may, when qualified therefor, be rated as junior military aviators, mili- 
tary aviators, junior military aeronauts, and military aeronauts, but no per- 
son shall be so rated until there shall have been issued to him a certificate 
to the effect that he is qualified for the rating, and no certificate shall be . i 
to any person until an examining board, which shall be composed of two officers 
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of expei'ience of the aviation section of the Signal Corps and one medical oflicer, 
shall h.-iye exannne<l him * * •^=." 

SecUoii 2 of the same act expressly states: 

" That to provide the additional commissioned personnel required by this act, 
tUe President is authorized to promote, appoint, detail, or attach as temporary 
officers in the Signal Corps, including the aviation section thereof, officers of 
the Regular Army, National Army, or National Guard, or the Officers' Reserve 
Corps, or to appoint temporarily enlisted men of the Regular Army, enlisted 
men of the Enlisted Reserve Corps, or persons from civil life." 

3. By section 2 of the national defense act of June 3, 1916 (39 Stat. 166), the 
Signal Corps Is expressly made a component part of the Army ; and clearly by 
section 2 of the act of July 24, 1917, a member of the Signal Officers' Reserve 
Corps promoted, appointed, or detailed to duty in the aviation section of the 
Signal Corps is an officer detailed in or attached to the aviation section of the 
Signal Corps, and is, under the law providing for obtaining the personnel of 
that corps, a member thereof. 

4. It is therefore the opinion of this office that members of the Signal Officers' 
Reserve Corps promoted, appointed, detailed, or attached to the aviation section 
of the Signal Corps are members of the Signal Corps, and are, if they actually 
have the required experience, qualified wittiin the meaning of the words " offi- 
cers of experience of the aviation section of the Signal Corps " to be members 
of the board authorized to examine and certify to the qualifications of per- 
sons seeking the rating of aviators, as expressly provided for in section 6 of 
the act of July 24, 1917. The determination of whether or not a particular 
officer has had the requisite experience in the aviation section of the Signal 
Corps is an administrative matter. 



PAY AND ALLOWANCES : Gunner's Pay. 

Under paragraph 1343. Army Regulations, a coast artilleryman rated as a 
gunner and entitled to pay as such loses such rating and right to such pay on 
being transferred to the Field Artillery. 

242.142. 

War Department, J. A. G. O., November 21, 1917. — To The Adjutant General. 

1. The question submitted is whether ratings and gunner's pay of coast artil- 
lerymen transferred to the Field Artillery for the benefit of the service remain in 
force; if so, do their ratings run until opportunity is given for requalification? 

2. Paragraph 1343, Army Regulations, allowing Increased pay to an enlisted 
man who qualifies as a gunner in the Coast Artillery provides for additional pay 
•• from the date of qualification until the next opportunity to requalif y, or for 
one year if no opportunity for requalification is presented within that year, pro- 
vided that during that time he does not attain a higher qualification and that he 
continues to he a member of Coast Artillery Corps or reenlists in that branch of 
the service within three months from date of discharge therefrom." 

3. Army Regulations, 1343, contained under the proviso "or is transferred 
for the convenience of the Government to another arm or branch of the service," 
but this provision is omitted from the present regulations. The omission of this 
provision leaves the regulations without provision for continuing the ratings or 
pay on account of ratings of coast artillerymen after transfer from said corps, 
oven though the transfer is made for the convenience of the Government. 

4. It is therefore the opinion of this office that ratings and gunner's pay of 
coast artillerymen transferred to the Field Artillery for the benefit of the service 
do not continue in force. 



DISCIPLINE: Oonveningr Authority of Coarts-Martlal; President as Con- 
firming Authority. 

Where the commanding officer of a tactical division serving within the terri- 
torial limits of a department is the accuser or prosecutor the duty of ordering the 
coiiit-martial devolves upon the War Department, since such tactical divisions 
have been withdrawn from the control of department commanders. Where an 
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officer belonging to such division is sentenced to dismissal the proceedings must 
go to the President for confirmation. 

250.42. 

NOTEMBEB 21, 1917. 

Col. F. L. DoDDS, 

Judge Advocate, Eastern Department, 

Oovernora Isla/nd, 2V. Y. 

Dear Colonel: In your letter of November 17 you ask two questions, as 
follows : 

1. Where the commanding officer of a tactical division serving within the ter- 
ritorial limits of a department, as now organized, is the accuser or prosecutor 
jind desires to have the court- appointed by higher authority, is the department 
( ommander the proper higher authority, or should the court be ordered by the 
War Department? 

2. In a case arising under section (6), forty-eighth article of war, where an 
(itlicer below the rank of brigadier general belonging to one of the divisions in 
question is sentenced to dismissal should his case go for confirmation by the 
President, or may it be confirmed and carried into execution by the commanding 
general of the department? 

Inasmuch as the War Department has withdrawn these tactical divisions from 
the control of the department commanders, it is clear, I think, that your first 
(luestion must be answered to the effect that where the division commander is 
the accuser or prosecutor the War Department is the next higher authority, and 
that the duty would devolve upon the War Department of ordering a court- 
martial in such case. This same rule would apply in answering your second 
question. We have held that the commanding officer of a tactical division has no 
{luthority to approve a sentence involving the dismissal of an officer. In such 
cases the proceedings would necessarily come to the President for confirmation. 
Although the commanding officer of the territorial department has authority 
under the forty-eighth article of war to approve a sentence involving the dis- 
missal of an officer below the rank of brigadier general, it is clear that the 
department commander under existing orders and regulations has no authority 
to function upon such a case arising in one of the tactical divisions. 



PAY AND ALLOWANCES: Travel Allowance for Drafted Men. 

A drafted man discharged by competent authority is entitled to travel allow- 
ance to the place of acceptance for service. Men sent to camps under the draft 
act (40 Stat. 76) are not entitled to travel allowance to the place of reporting 
to the local board for military service. 

513.3. 

War Department, J. A. G. O., November 22, 1917. — ^To The Adjutant General. 

1. The opinion of this office is desired in the case of Stanley A. Harris, Com- 
pany B, Sixty-first Infantry, who has been ordered discharged and reenlisted 
for the Medical Enlisted Reserve Corps, on the question whether — 

*• enlisted men at camps discharged for the purpose of immediate reenlistment 
in the Medical Enlisted Reserve Corps to permit them to resume their medical 
or dental studies are entitled to travel allowance to place of acceptance, and 
whether men sent to camps under the selective service law are entitled to travel 
allowance to place of reporting to the chairman of their local board for military 

*»crvice.** 

2. Under the selective service law (40 Stat. 76) and the rulings made there- 
uTider a man is inducted into the military service from and after the date and 
lioui specified by the local board as the time for him to report for military duty ; 
niul he can not thereafter be discharged except by authority competent to order 
vlie discharge of enlisted men. The regulations of the President provide, m case 
of medical students who have acquired the military status in the manner speci- 
fied above and enlist for the Medical Enlisted Reserve Corps, that The Adjutant 
General of the Army may forthwith issue an order discharging them from the 
military service for the convenience of the Government. It Is stated that In the 
case in reference telegraphic instructions from The Adjutant General dated 
November 16, 1917, were issued, ordering the discharge of this man and his en- 
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llstment In the Medical Enlisted Reserve Corps. It Is the opinion of this office, 
therefore, that he is entitled to travel allowances to the place of acceptance for 
senice. With respect to the other question, that is, whether men sent to camps 
under the selective service law are entitled to travel allowance to place of re- 
porting to the chairman of their local board for military service, it is the opin- 
ion of this office that this question should be answered in the negative. The 
selective service law contemplates that the drafted men shall report to their 
respective local boards without any provision being made for travel expenses in 
so doing. 



APPBOPBIATIONS: Heat and Light for Young Women's Christian Asso- 
ciation Hostess Houses. 

The appropriation for furnishing heat and light for buildings erected at pri- 
vate cost under the act of May 31, 1902 (32 Stat. 282), is not available for fur- 
nishing heat or light for hostess houses of the Young Women's Christian Asso- 
ciation. 

680.32. 

War Department, J. A. G. C, November 24, 1917. — ^To The Adjutant (General. 

1. This is a letter from Mrs. Edgar B. Kinsworthy, chairman of the building 
committee of the Young Women's Christian Association of Little Rock, Ark., 
requesting that the Government furnish the water, light, and fuel necessary iu 
the conduct and maintenance of the Young Women's Christian Association 
hostess house at Camp Pike, Ark. 

2. The commanding general of the camp in forwarding the letter states that 
In his judgment the said building is of sufficient importance to the men at the 
camp and their visiting families to justify its construction by the Government ; 
that it furnishes a place to which families may go and meet and visit with their 
sons, brothers, and friends in the camp at such times as the men may be at 
leisure and that in a city of barracks which outsiders can not enter, such a 
meeting place is a manifest convenience, if. not an absolute necessity. As this 
building is entirely for the benefit of the men and their visiting families he 
recommends strongly that the Government furnish the water, light, and heat 
as requested. The Quartermaster General invites attention to the fact that the 
supplying of heat and light at Government expense to buildings erected in the 
operation of the act of Congress approved May 31, 1902 (32 Stat. 282), is au- 
thorized in the current Army appropriation act (40 Stat. 40, 51), but that the 
supplying of water by the Government to that class of buildings does not ap- 
pear to be authorized by law. He recommends that the opinion of this office be 
obtained as to whether hostess houses, such as the one under consideration, 
erected at the various camps by the Young Women's Christian Association, can 
properly be held as coming within the appropriation for supplying heat and 
light to Young Men's Christian Association buildings on military reservations. 

3. The act of Congress approved May 31, 1902 (32 Stat. 282, 283), above re- 
ferred to, authorizes the Secretary of War in his discretion to grant permis- 
sion by revocable license to the Young Men's Christian Association — 

" to erect and maintain, on the military reservations within the United States 
or its island possessions, such buildings as their work for the promotion of the 
social, physical, intellectual, and moral welfare of the garrisons may require, 
under such regulations as the Secretary of War may impose." 

Provision is made for furnishing heat and light to Young Men's Christian 
Association buildings in the current appropriations for " Regular supplies. Quar- 
termaster Corps" (40 Stat. 40, 51), as follows: 

" For furnishing heat and light for * * * the buildings erected at private 
cost, in the operation of the act approved May 31, 1902." 

4. I think it is plain from its language that the above act of May 31, 1902, 
is limited in its application to the Young Men's Christian Association, and that 
tlie Secretary of War can exercise the authority thereby conferred only in its 
!)ebiilf. It follows from this view that the appropriation for supplying heat and 
light to buildings erected and maintained in the operation of the said act would 
likewise be limited to heating and lighting the buildings belonging to the said 
association, and that it would not be available for heating and lighting the 
hostess houses erected at the various camps by the Young Women's Christian 
Association. 
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MILITARY INSTRUCTION : Seetion 50, National Defense Act. 

Sections 43 and 50 of the national defense act (39 Stat. 166, 192, 193) con- 
templated standard courses of theoretical and practical military training for 
units of the Reserve Officers' Training Corps at educational institutions of at 
least three hours per weel£ per academic year, section 50 fixing the completion of 
two years' academic service by a member of the senior division of the Reserve 
Officers' Training Corps as a condition precedent to the right to be furnislied 
commutation of subsistence durhig further instruction. The act of September 
8. 1916 (39 Stat. 853), required that in the interpretation of said section 50, men 
who had received a course of military training substantially equivalent to that 
prescribed by the regulations be given credit therefor. The proper interpreta- 
tion of said section 50 as affected by said act of September 8, 1916, is that 
the requirement of two years' academic service can not be satisfied by double 
work for one academic year. (Ops. J. A. G. 350.3, Nov, 13, 1917.) But It is 
not required that the military training should all be acquired at the same insti- 
tution. Consequently, a student may be entitled to advanced standing in mili- 
tary science where he has received military instruction substantially equiva- 
lent to that prescribed by the above mentioned sections of the national de- 
fense act. 

354.17. 

War Department, J. A. G. C, November 24, 1917.— To The Adjutant General. 

1. By the preceding indorsement there is submitted the question whether 
the University of Iowa, where military training is now established under the 
direction of an officer of the Regular Army, can grant credit toward the receiv- 
ing of the degree of A. B. to a student for certain courses in military training 
which he may have previously pursued in other institutions in the Regular 
Army or in the National Guard when in Federal service. In other words, 
is a student entering the University of Iowa entitled to advanced standing in 
military service if it appears that he has received military instruction substan- 
tially equivalent to the instruction prescribed by the national defense act, 
approved June 3, 1916 (39 Stat. 166). 

2. The national defense act which provides for the establishment of tlie 
Reserve Officers' Training Corps, provides, in section 43, as follows : 

" The Secretary of War is hereby authorized to prescribe standard courses 
of theoretical and practical military training for units of the Reserve Officers* 
Training Corps, and no unit of the senior division shall be organized or main- 
tained at any educational institution the authorities of which fail or neglect 
to adopt into their curriculum the prescribed courses of military training for 
the senior division or to devote at least an average of three hours per week 
per academic year to such military training; and no unit of the junior division 
shall be organized or maintained at any educational institution the authorities 
of which fail or neglect to adopt into their curriculum the prescribed courses 
of military training for the junior division, or to devote at least an average 
of three hours per week per academic year to such military training." 

And it is further in this connection provided in section 50 of said act : 

*' When any member of the senior division of the Reserve Officers' Training 
CJorps has completed two academic years of service in that division, and has 
been selected for further training by the president of the institution and by 
its professor of military science and tactics, and has agreed in -writing to con- 
tinue in the Reserve Officers' Training Corps for the remainder of his course 
in the institution, devoting five hours per week to the military training pre- 
scribed by the Secretary of War, and has agreed in writing to pursue the 
courses in camp training prescribed by the Secretary of War, he may be 
furnished, at the expense of the United States, with commutation of subsistence 
at such rate, not exceeding the cost of the garrison ration prescribed for the 
Army, as may be fixed by the Secretary of War, during the remainder of his 
service in the Reserve Officers' Training Corps." 

Under and pursuant to the authority conferred by section 43, supra, the 
Secretai*y of War prescribed, in General Orders, No. 49, War Department, Sep- 
tember 20, 1910, standard courses of theoretical and practical military trainin": 
for units of the Reserve Officers' Training Corps. This included units of the 
senior division of the Reserve Officers' Training Corps. 

A Senate joint resolution, approved September 8, 1916 (39 Stat. 853), is as 
follows: 

"Tliat in the interpretation and execution of section fifty of the act of 
Conia're.ss approved June third, nlneteL-a huiuh'od and sixteen, credit shall be 
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given as for service In the Aienior division of the Reserve Officers' Training 
Corps to any member of that division for any period or periods of time during 
which such member has received or shall have received at an educational 
Institution under the direction of an officer of the Army, detailed as professor 
of military tactics, a course of military training substantially equivalent to 
that prescribed by regulations under this section for the corresponding period 
.or periods of training of the senior division, Reserve Officers* Training Corps." 

3. In an opinion of this office under date of November 13, 1917 (Ops. J. A. G. 
350.3), which involved the meaning of the requirement of the two years* 
service provided for in said section 50 of the act of June 3, 1916, it was, 
inter alia, said: 

** It will be seen that sections 43 and 50 of the national defense act contenv 
plated standard courses of theoretical and practical military training for units 
of the Reserve Officers' Training Coi*ps at educational institutions of at least an 
average of three hours per week per academic year, section 50 emphasizing and 
fixing the completion of two years* academic service by a member of the senior 
division of the Reserve Officers' Training Corps, as, among others, a condition 
precedent to becoming entitled to be furnished, at the expense of the United 
States, with commutation of subsistence while taking further instruction. * * * 

" In September, 1916, there were a number of students at educational institu- 
tions throughout the United States who had had as much as two years' military 
training under officers of the Army, which training complied substantially with 
the standard course prescribed in General Orders, No. 49, War Department, 
1916. In order to allow credit for such work, the act of September 8, 1916 (^ 
Stat. 853) required that In the interpretation and execution of section 50 of the 
national defense act, men who had received a course of military training sub- 
stantially equivalent to that prescribed by the regulations be given credit there- 
for. It was not the purpose of the act of September 8, 1916, supra, to modify 
section 50 of the national defense act in so far as it contemplated two years* 
academic service. In fact, there is every reason to believe that it was not con- 
templated, as common experience will demonstrate, that the additional hours of 
military training in a fixed or limited period are not equivalent in Instructional 
value to the same number of hours distributed over a longer period of time dur- 
ing which the training is progressive ; and that the * two academic years of serv- 
ice ' required by that section are to be academic calendar years rather than 
• credit ' years. That this is the true interpretation is further evidenced by the 
use of the word * service ' in section 50. Service Is measured in periods of time 
and not susceptible of being doubled in the same period of time, except construc- 
tively and under specific authority of statute. Again, the act of September 8, 
1916, interpreting section 50 of the national defense act speaks only in terms 
of * periods of time.' " 

4. It is, therefore, the opinion of this office that under a proper construction 
of section 50 of the national defense act, supra, as modified by the act of Sep- 
tember 8, 1916, a student is required to have had two academic calendar years 
of service in the senior division with military instruction such as is prescribed 
under General Orders, No. 49, War Department, 1916, or that he Is required to 
have the substantial equivalent of such military instruction distributed over a 
corresponding period of time. This does not necessarily require that the mili- 
tary training prescribed in General Orders, No. 49, War Department, 1916, 
should be acquired at the same institution. Instruction or its equivalent, not 
continuity of instruction at the same time and place, is what the law requires. 
With this understanding of the character of work for which credit is to be 
given, the question submitted is answered in the affirmative. 

# 

MILITIA :'Br aft of National Guard Offieers. 

An officer in the National Guard of Wisconsin, called into the Federal service 
July 15, 1917, was ordered to report for duty and await orders, and did report 
for duty on July 21, 1917. By error of the military authorities he was not 
mustered into the service or assigned to the performance of any duties. Held, 
that he should be considered to have been accepted into the service of the 
United States as a member of the Organized Militia on July 21, 1917, and to 
have been drafted into the service of the United States on August 5, 1917. 

241.1. 

War Department, J. A. G. O., November 24, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement the opinion of this office is requested whether 
First Lieut Otto B. Hinz, Dental Corps, National Guard of Wisconsin, can be 



244 OPINIONS JUDGE ADVOCAXE GENERAL OF ARMY. 

considered as mustered Into the Federal service July 15, 1917, the date on which 
the National Guard of that State was called into the Federal service by the 
proclamation of the President. The facts reported are substantially as follows : 

Lieut. Hinz was commissioned by the governor of Wisconsin on May 22, 1917, 
as a first lieutenant in the Dental Corps of the Wisconsin National Guard. 
This commission was accepted June 21, 1917. On July 15, 1917, he was called 
into the Federal service, and pursuant to instructions from the chief surgeon 
of the Wisconsin National Guard, reported for duty, by telegram, to the com- 
manding general, Central Department, Chicago, 111. It further appears that 
Lieut.. Hinz provided himself with the Army uniform and necessary personal 
equipment, and has since July 21, 1917, held himself in readiness for muster 
into the Federal service; and that he is now awaiting orders to report to the 
mustering officer for muster and assignment. 

Under date of November 7, 1917, the commanding general of the Central De- 
partment at Chicago, 111., reported in reference to the mustering of Lieut. Hinz 
into the Federal service as follows : 

"2. This officer, for some reason, was not assigned to duty and was not 
mustered. The quartermaster here, however, paid him for August and Sep- 
tember, 1917. 

" 3. Under the circumstances of the case, it was thought best to muster him 
regularly into the service. The correspondence in his case Is inclosed. 

''4. It is recommended, if it can be done, that his muster be antedated to 
August 1, 1917." 

2. It is concededly true that Lieut. Hinz, as a member of the Wisconsin 
National Guard, was called into the Federal service July 15, 1917 ; and that he 
was ordered to and, in fact, did on July 21, 1917, report for duty individually, 
by telegraph, pursuant to the instructions of the chief surgeon of the Wisconsin 
National Guard to the commanding general of the Central Department at Chi- 
cago, 111. It is equally true that, while Lieut. Hinz has not been formally mus- 
tered into the Federal service, he has held himself in readiness immediately to 
respond to an assignment for adtlve duty. The question is, therefore, squarely 
presented, when can Lieut. Hinz be considered as having been entitled to be 
formally mustered into the service? or, to phrase it differently, can he be con- 
sidered as mustered in as of the date of August 1, 1917, which Is the date sug- 
gested by the commanding general of the Central Department? 

3. In an opinion by this office, under date of August 30, 1917, the subject of 
whether the right of a commissioned officer of a State National Guard was 
affected by the fact that he had not been mustered Into the service was, inter 
alia, raised and determined. It was there said : 

" Members of the National Guard, both officers and enlisted men, are entitled 
to full pay from the time they report at their company rendezvous in response 
to the President's call for Federal service. Douglas having been commissioned 
in an organization already under the President's call, and, indeed, in which 
he had been mustered into the Federal service as an enlisted man, it seems clear 
to me that the question of his muster in as an officer. Under the circumstances, 
is not essential in determining his right to pay." 

In the instant case, the quartermaster, who has paid Lieut. Hinz for the 
months of August and September, has recognized him as an officer in the 
service of the United States from August 1, 1917, and the commanding general 
of the Central Department has approved that action; but this recognition is 
nowise conclusive against a recognition as of an earlier date. Inquiry at the 
Militia Bureau elicits the information that dental surgeons were called indi- 
vidually, and subsequently to their call and individual reports for duty as 
directed, were assigned to stations of duty. Lieut. Hinz was instructed to 
report by telegraph, apparently from his home address. He did so and thereby 
placed himself subject to assignment to a place of duty from that place. 
Therefore, the place from which Lieut. Hinz so reported should, I think, be 
considered constructively to be a place corresponding in legal effect to a " com- 
pany rendezvous." The same instruction, which directed Lieut. Hinz to report 
by telegraph to the commanding general of the Central Department, also di- 
rected him to await orders. Therefore, he was through those instructions 
placed on the duty of awaiting orders at his home address. 

4. It is the opinion of this office that, having compiled with instructions from 
competent authority calling him into the service of the United States, by re- 
porting from his home address by telegraph July 21, 1917, Lieut. Hinz in legal 
effect " reported at his company rendezvous " on that date and became entitled 
to pay therefrom. The omission to muster him into the service or assign him 
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to the performance of duty is an error of the military authorities and sliould 
not be permitted to prejudice the rights of Lieut. Hinz. It is further the opin- 
ion of this office that he should be considered to have been accepted into the 
service of the United States as a member of the Organized Militia called into 
the service of the United States on July 21, 1917, and to have been drafted into 
the service of the United States and appointed a dental surgeon therein, with 
the rank of first lieutenant, on August 5, 1917. 



ENLISTMENT: Statutory Beqttlrements ; Eligibility for Medical Enlisted 
Beserve Corps. 

Only citizens of the United States or persons who have declared their inten- 
tions to become citizens of the United States are eligible for enlistment in the 
Medical Enlisted Reserve Corps. Japanese and Chinese subjects and citizens 
of the Philippine Islands are, therefore, ineligible. 

342.18. 

War Department, J. A. G. C, November 24, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement the question Is asked whether Japanese and 
Chinese subjects and citizens of the Philippine Islands can enlist in the Medical 
Enlisted Reserve Corps. 

2. The Enlisted Reserve Corps is created by the provisions of section 55 of 
the act of June 3, 1916 (39 Stat. 166, 195), which provides as follows: 

" For the purpose of securing an additional reserve of enlisted men for mili- 
tary service with the Engineer, Signal, and Quartermaster Corps, and the 
Ordnance and Medical Departments of the Regular Army, an Enlisted Reserve 
Corps * * * is hereby authorized, * * *. There may be enlisted in the 
grade or grades hereinbefore specified, for a period of four years, under such 
rules as may be prescribed by the President, citizens of the United States, or 
persons who have declared their intentions to become citizens of the United 
States, * * *." 

It will be observed that members of the Enlisted Reserve Corps must be citi- 
zens, or persons who have declared their intentions to become citizens, of the 
United States. 

3. I am, therefore, of the opinion that Japanese and Chinese subjects, as well 
as citizens of the Philippine Islands^ not being citizens of the United States 
and not falling within the class of those who may declare their intention to 
become citizens of the United States, are not eligible for enlistment in the 
Medical Enlisted Reserve Corps. 



APPROPRIATIONS: Expense of Enforcing Begnlations under Sections If 
and 18 of the Draft Act. 

The expense of conducting investigations and procuring evidence against boot- 
leggers, drug users, and prostitutes for violations of the regulations under the 
draft act can not be paid from the appropriation for "Contingencies of the 
Army." Such expense should be borne by the Department of Justice. 

250.11. 

War Department, J. A. G. O., November 26, 1917. — ^To the Secretary of War. 

1. You submit a communication from the commanding general. Headquarters, 
Ninety-first Infantry Division, to The Adjutant General of the Army requesting 
that an allotment of $1,500 be made from the contingent fund of the Army for 
use at said headquarters to enable members of the military police to conduct 
investigations and obtain evidence against bootleggers, drug users, prostitutes, 
f^tc, in order to carry out the provisions of paragraph 3, Bulletin No. 45, War 
Department, July 23, 1917, and Inquire whether the appropriation "Contin- 
j^encies of the Army " is properly chargeable with the expenses mentioned in 
said letter. 

2. It is the view of this office that the appropriation " Contingencies of the 
Army" is not available for this use. The evidence sought is for use in the 
prosecution of persons in the civil courts, and the Department of Justice is 
charged by statute with the duty of collecting such evidence and has an appro- 
priation specifically for the "detection and prosecution of crime.*' The ap- 
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propriation "Contingencies of the Army" is available only for some military 
object which is authorized or required by law. The rule is stated by the Comp- 
troller of the Treasury in a decision of November 4, 1913 (20 Comp. Dec. 282, 
284), as follows: 

" The appropriation * Contingencies of the Army,' although it is to be ex- 
pended under the immediate orders of the Secretary of War, can be used only 
to pay the expenditures incurred In the military service, which expense must 
appear to be necessary and appropriate in order to the performance of duties 
required by law of the military establishment." 

This rule stated by the Comptroller is one of long standing and is founded 
upon a logical principle. See also Digest Opinions, Judge Advocate General, 
1912, page 47, paragraph XXIV, where the rule is thus stated : 

" Jo warrant expenditures from the appropriation for the * Contingencies of 
the Army ' the object of expenditures, first, must be one that is necessary, use- 
ful, or appropriate to the Army proper ; second, must have the character of an 
incidental, casual, unforeseen, or emergency expense; and third, must not come 
within the scope of any other appropriation for the support of the Military 
Establishment" (Ops. J. A. G. c. 7030, Sept. 18, 1899). 

In this connection attention is also invited to the provisions of section 3678, 
Revised Statutes, which require that appropriations for the various branches 
©f expenditure in the public services " shall be applied solely to the objects for 
which they are respectively made, and for no others." 



CONTRACTS: Emergency Purchases. 

All purchases of military supplies are now emergency purchases and are made 
without advertising. Paragraph 554, Army Regulations, requires a report of 
all such purchases exceeding $100 to be made to the Secretary of War. But 
there is no statutory provision at present applicable which requires such a 
report, for so far as section 3709, Revised Statutes, applies, the Secretary of 
War has approved such purchases In advance by his order of April 12, 1917, and 
the act of June 12, 1906, has no operation when all purchases are emergency 
purchases. 

400.123. 

War Department, J. A. G. O., November 26, 1917. — To The Adjutant General. 

1. The question presented by the Chief of Ordnance is whether during the 
present emergency, when purchases of military supplies are made without 
advertising, under the order of the Secretary of War of April 12, 1917 (G. O. No. 
49, W. D., 1917), the statutes require that reports of such purchases exceeding 
$100 be made to the Secretary of War. Such a report Is required by paragraph 
554, Army Regulations. 

2. By his order of April 12, 1917, the Secretary of War declared •* that an 
emergency exists within the meaning of section 3709, Revised Statutes, and 
other statutes which except cases of emergency from the requirement that con- 
tracts for and on behalf of the Government shall only be made after advertis- 
ing," etc., and directed that until further ordered contracts for military sup- 
plies will be made without advertising. Section 3709, Revised Statutes, re- 
quires that all purchases and contracts for supplies or services In the depart- 
ments, except for personal services, shall be made after advertising, except in 
cases of public exigencies. The act of March 2, 1901 (31 Stat. 895, 905), pro- 
vides that, except in c<i8es of emergency or where it is impracticable to secure 
competition, the purchase of all supplies for military use shall only be made 
after advertisement, and concludes with this provision : 

" but every open market emergency purchase made In the manner common 
among business men which exceeds in amount- two hundred dollars shall be 
reported for approval to the Secretary of War under such regulations as he 
may prescribe." 

By the act of June 12, 1906 (34 Stat 240, 258), It was provided as follows: 
" kereafter the purchase of supplies and the procurement of services for all 
branches of the Army service may be made in open market, in the manner com- 
mon among business men, when the aggregate of the amount required does not 
exceed five hundred dollars; but every such purchase exceeding one hundred 
dollars shall he promptly reported to the Secretary of War for approval, under 
8uch regulations as he may preacriheJ* 
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The purpose of the statute in requiring that emergency purchases in excess 
of $200 under the act of March 2, 1901, without advertising be reported to the 
Secretary of War was to obtain the Secretary's approval of such purchases, so 
that there might be maintained a wholesome supervision over purchases of 
supplies made without advertising. This I conceive to have been regarded as 
necessary because of the fact that in normal times the officers making the pur- 
chases are the judges of what circumstances constitute emergencies. The 
reason for tliis rule does not now exist, as all purchases are emergency pur- 
chases, and the contracting officers are required by the Secretary's order to 
make contracts for supplies without advertising. Inasmuch as the purchasing 
officers now make their purchases without advertising, not under their own 
judgment as to the existence of an emergency but under the express authority 
nnd directions of the Secretary of War, it seems to me that there is no longer 
any necessity for reporting such purchases to the Secretary of War for ap- 
proval, and I am of opinion that a proper construction of the statute does not 
require it As to the act of June 12, 1906, authorizing purchases not exceeding 
$500 without advertising and requiring all stich purchases exceeding $100 to be 
reported to the Secretary of War, I am of opinion that this statute has no 
operation now, when all purchases are made as emergency purchases without 
limitation. The opinion of this office of June 9, 1917 (Ops. J. A. G. 76-123), is 
modified accordingly. 

OFFICE: Transfer of Officer to Another Component 

All officers except those of the Regular Army and those of the Officers' Re- 
serve Corps, whether they have been commissioned in the so called National 
Guard component or in the additional force called the National Army, have 
similar status and obligations and are transferable from one component to 
another. Regular Army officers, however, may not be transferred to the other 
forces, but they may be appointed thereto in the manner prescribed by statute, 
and not otherwise. Officers of the other forces can not become officers of the 
Regular Army except by original appointment as the statute prescribes. Offi- 
cers of the Reserve Corps have a fixed, limited tenure of office and a specified 
use. These incidents prevent homogeneity with the other forces. Consequently 
a National Guard officer can not be transferred to the Officers' Reserve Coi'ps 
\^ithout a prior return to a civilian status. 

. 210.33. 
War Department, J. A. G. O., November 27, 1917. — ^To The Adjutant General. 

1. By your memorandum of the 19tli you request a decision as to the most 
expeditious manner of effecting the change of status of a National Guard officer 
to that of an officer of the Ordnance Reserve Corps. You further refer to a 
decision of this office under date of August 30, 1916, to the effect that officers 
of the National Guard are not eligible for appointment to the Officers' Reserve 
Corps. In your submission you show the great desirability, from the adminis- 
trative as well as the military viewpoint, of permitting change of status; and 
you urge that because officers of the National Guard are needed for duty in 
staff corps or departments such a change should be permitted without com- 
pelling officers of the National Guard to return to a civilian status before they 
can be commissioned in the Reserve Coi'ps. 

2. It is provided in section 37 of the national defense act (39 Stat. 166, 189) 
that the Officers' Reserve Corps " shall be organized under such rules and regu- 
lations as the President may prescribe not inconsistent with the provisions of 
this act," and in the same section the purpose for which the Officers' Reserve 
Corps is to be organized is declared to be that of— 

" securing a reserve of officers available for service as temporary officers in 
the Regular Army as provided for in this act and In section 8 of the act approved 
Ai)ril 25, 1914 (38 Stat. 347, 349), as officers of the Quartermaster Corps and 
other staff corps and departments, as officers for recruit rendezvous and deix)ts, 
and as officers of volunteers, * * *." 

In construing this section this office said, under date of August 30, 1916 (Ops. 
J. A. G. 58-241), to which reference has been made: 

" Since the purpose for which the Officers' Reserve Corps is organized is to 
provide a reserve of officers, it is a logical conclusion that such a reserve should 
not be composed of officers already available as such for the military service 
of the United Statea Conformably to this view the President lias by regula- 

872431—19^ ^17 
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tion eliminated from consideration for appointment in the Officers' Reserve 
Ck)rps those officers of the National Guard and of the Regular Army already 
available for the military uses of the United States by providing in the first 
sentence of section III of regulations made pursuant to the authority c<mtained 
in section 37 of the national defense act quoted, supra, that — 

" ' No applicant will be examined who is an officer of the Regular Army on 
the active list, or the National Guard or who is not a citizen of the United 
States/ (G. O. No. 32, W. D., July 28, 1916.) 

''This regulation, made under ample authority of statute, is in my opinion 
effective to exclude from appointment in the Officers' Reserve Corps, officers 
either of the National Guard or of the Organized Militia not yet transformed 
into National Guard, the. apparent intent being to exclude from the Officers' 
Reserve Corps those already bound to the service of the United States through 
commissions in one of its available forces." 

3. However, since the date of the opinion just quoted, the members of the 
National Guard have been drafted into the Federal service, and the question 
is therefore clearly presented whether the President has authority to transfer 
members of the National Guard to the Officers' Reserve Corps, thus avoiding 
the indirect and circuitous method of requiring a member of the National 
Guard or the Organized Militia to resign his commission therein before he is 
eligible for appointment to the Ordnance Reserve Corps or any other depart- 
ment of the Army of the United State . 

4. It is provided in section 2 of the selective draft act of May 18, 1917 (40 
Stat. 76, 78), that: 

"All persons drafted into the service of the United States and all officers 
accepting commissions In the forces herein provided for shall, from the date of 
said draft or acceptance, be subject to the laws and regulations governing the 
Regular Army, except as to promotions, so far as such laws and regulations 
are applicable to persons whose permanent retention in the military service 
on the active or retired list is not contemplated by existing law, and those 
drafted shall be required to serve for the period of existing emergency unless 
Booner discharged." 

And the Army, as at present authorized, consists of (1) the Regular Army, 
(2) the Volunteer Army, (3) the Officers' Reserve Corps, (4) the Enlisted Re- 
serve Corps* (5) the National Guard while in the service of the United States, 
and (6) the National Army. This office in an opinion dated September 17, 1917 
(Ops. J. A. G. ante, p. 142), discussed the relation of the different elements of 
forces composing the Ai*my of the United States and said : 

" This department must see the Army of the United States as a whole. By 
the declaration of war the President is directed to employ the entire naval and 
military forces of the United States and all the resources of this Government 
to carry on the war. There is, peaking in the fundaments of law and fact, but 
one army in this country, the Army of the United States. It consists, it is 
true, of a half-score of components. It consists of all those components speci- 
fied and enumerated in section 1 of the national defense act of June 3, 1916, and 
In addition all those other components enumerated in the National Army act of 
May 18, 1917, the organic acts providing the Army of the United States with 
which we are to fight this war. There is no one element of this Army that is 
more truly of ttie Army, either in law or fact, than another. All elements are a 
necessary part of the Army and all are objects of highest concern. Staff admin- 
istration is no less important than line training. The Army is a special empire 
in which the bureaus of this department (see sec. 2, national defense act, June 
3, 1916), the man on the fighting line, the line, the staff, tactical organizations, 
and the agencies that supply them, are all essential constituents. All the com- 
ponents then enumerated in the two acts above mentioned and all the various 
subdivisions of those components constitute the Army of the United States 
under the single command of the constitutional Commander in Chief and all 
existing for a single purpose. 

"The fact that some of the forces constituting the Army are raised in one 
way and some In another concerns only the method of establishing the military 
relation without affecting the obligation of the individual as a soldier or the 
relation of the force to the Army itself or its subjection to the constitutional 
powers of the Commander in Chief. 

" Since the rights, duties, and obligations of the men of all forces are sub- 
stantially, if not absolutely, the same. It follows the men may be transferred 
from one force to another without the infringement of any legal right or prin- 
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e^le» onless sach transfor be InhlMtcd by the statute) and I fiiMl no such inhibi- 
tion. * * ♦ 

'* This is no tiloe for Bmall or timM things. Sneeess in. the realm of force is 
prejudiced by philosophic distinctions and legal nlcetiesw As legal adviser 
to the Army and as an officer thereof I discard, as tiie law permits me and 
military efficiency requires me to discard, the theory of separate and inde- 
pendent forces. Such a theory can be adhered to only with injury to fighting 
efficiency. Military elements besides the bravery and skill of officers and men 
are necessary to victory. Scientific organization and efficient administration 
of an army are indispensables. Battles can hardly be won with forces which 
are regarded as heterogeneous, but only so because of customary conception or 
legal formulary. Administration should proceed boldly along broad lines to 
sustain our fighting forces with unity of organization and unity of administra- 
tion as well as of purpose. If we are to succeed against an enemy who has 
demonstrated his thoroughness In that field.*' 

5. However, the opinion just quoted from this office distinguished, with re- 
spect to their eligibility for transfer, officers holding commissions with life 
tenure or tenure for fixed periods from those holding commissions for the period 
of the emergencjy, and stated in this connection : 

" I have discussed the enlisted personnel and have found nothing in their 
obligations and nothing in their status to militate against the view here 
adopted. Addressing myself to the official personnel I come to a similar con- 
clusion except as to (1) the officer of the Regular Army and (2) the officer of 
the Officers' Reserve Corps. All other officers, whether they have been com- 
missioned in the so called National Guard component, or in the first additional 
force, which we call the National Army, or shall be commissioned in the 
second additional force of 500,000 men when drafted, or in any one of the other 
enumerated forces, have in all respects similar status and obligations. The 
officer of the Regular Army differs from the officers of the other forces in 
that his status is permanent and there are many distinguishing characteristics 
based upon that distinctive feature. Officers of the Regular Army constitute 
the only personnel in the Army of the United States that is permanent ; all else 
is temporary. The statute clearly recognizes this distinction. Regular officers 
may not- be transferred to the other forces, but they may be appointed thereto 
in the manner prescribed by statute and not otherwise. Officers of the other 
forces can not become officers of the Regular Army, except by original appoint- 
ment as the statute prescribes. There can be no such thing as transfers ot 
regular officers to the other forces or Of officers of the other forces to the 
Regular Army. So, too, the officer of the Reserve Corps is to be distinguished 
from officers of the ottier forces In that he has a fixed, limited tenure of office 
and a specified use. These incidents preclude homogeneity with the other, 
forces. But the great majority of officers will, of course, belong to the forces 
other than the Regular Army and the Officers* Reserve Corps and these officers 
are in all respects on the same plane and their homology should be recognized. 

" There are in the eyes of the law but three Isinds of commissioned officers ; 
those of (1) Regular Army; (2) all forces other tiian the Regular Army, enu- 
merated In the selective service law; (3) Officers' Reserve Corps. I see no 
reason why administration should not confornu** 

6. What was said by this office in the opinion quoted from is applicable to 
the question now before me ; and, since a transfer of a National Guard officer to 
the Officers' Reserve Corps would change the tenure of his office . without 
authority of law and without his consent, such transfers would not be legal. 

7. In the opinion of this office there is no need for such transfers as pro- 
posed, since officers In the Ordnance Department may be created in the National 
Army and In the force composed of National Guard drafted into the service of 
the United States and officers of those forces transferred thereto, thus accom- 
plishing in effect the result desired. 



OFFICE: Temporary PromottORS in Regular Army. 

The term " temporary promotion " as used in the selective draft act of May 
18, 1917 (40 Stat. 76), and in section 114, of the national defense act of June 3, 
1916 (39 Stat. 166, 211), contemplates promotion as ordinarily understood in 
militaiy legislation. Temporary promotion by seniority contemplates that the 
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appointing power shall be satisfied that the oflicer about to be promoted is 
qualified. No oflicer is entitled to promotion regardless of his qualifications. 
Failure of an ofiScer to discharge the duties of a higher grade in the National 
Army may and should be regarded by the President as satisfactory evidence of 
his disqualification to perform the duties of the same grade in the Regular 
Army. It is within the power oi the War Department to prescribe how long an 
ofi[icer, who has demonstrated his disqualification for higher command in the 
National Army shall remain Ineligible for temporary promotion in the Regular 
Army, and upon what conditions he shall become eligible for such promotion. 

21Q.2 

NOVEMBEB 27, 1917. 
[Memorandum for The Adjutant General.] 

Subject : Temjwrary promotions in the Regular Army of Regular Army officers 
discharged on account of unfitness, from commisslonis in the National Army. 

1. Your memorandum dated November 21, 1917, presents the problem of 
avoiding the immediate temporary promotion in the Regular Army of officers 
of the Regular Army discharged from commissions in higher grades in the 
National Army on account of inefficiency or unsuitability. 

2. I understand that promotions and temporary promotions In the Regular 
Army have been so rapid that in most cases the discharge of a Regular Army 
officer from a National Army commission results in his immediately becoming 
entitled to a temporary promotion in the Regular Army upon his return 
thereto; and, in practically every case, to the same grade from which he was 
discharged from the National Army. Section 8 of tJie act of May 18, 1917 
(40 Stat. 76, 81), provides that— 

"Vacancies in all grades in the Regular Army resulting from the appoint- 
ment of officers thereof to higher grades in the forces other than the Regular 
Army herein provided for shall be filled by temporary promotions and appoint- 
ments in the manner prescribed for filling temporary vacancies by section one 
iiundred iand fourteen of the national defense act approved June third, nine- 
teen hundred and sixteen ; * * *." 

And section 114 of the national defense act (39 Stat. 166, 211), referred to 
and adopted by the provision quoted, is mandatory in providing that — 

"In time of war the temporary vacancies created in any grade not above 
that of colonel among the commissioned personnel of any arm, staff corps, or 
department of the Regular Army, through appointments of officers thereof to 
higher rank in organizations composed of members taken from the National 
Guard, shall he filled by temporary promotiana according to seniority in rank 
from officers holding commissions in the next lower grade in said arm, staff 
corps, or department, and all vacancies created in any grade by such temporary 
promotions shall 6e in like manner filled from, and thus create temporary va- 
cancies in, the next lower grade, and the vacancies that shall remain there- 
after in said arm, staff corps, or department and that can not filled by tempo- 
rary promotions, as prescribed in this section, may be filled by the temporary 
appointment of ofliicers of such number and grade or grades as shall maintain 
said arm, corps, or department at the full commissioned strength authorized 
by law: * * *.*' 

3. The term "temporary promotion" used in the provisions of the act of 
May 18, 1917, and in section 114, national defense act, just quoted from, con- 
templates promotion as understood in military legislation. Temporary pro- 
motion by seniority necessarily contemplates that the appointing power, shall 
be satisfied that the officer about to be promoted is qualified. I can conceive of 
no room for the contention that an officer becomes entitled to temporary pro- 
motion regardless of his fitness therefor. Beyond all question he is entitled to 
promotion only on condition that he is qualified therefor. . Under this view 
of the law the President is authorized to consider the failure of an officer to 
show the necessary qualifications to discharge duties of a higher grade in the 
National Army as satisfactory evidence of his disqualification to perform the 
duties of the same grade upon temiwrary promotion in the Regular Establish- 
ment ; indeed, it would be difficult to conceive of a better test of qualification. 

4. There is this distinction to be observed between temporary promotion and 
permanent promotion and the penal consequences that may follow a failure of 
qualification in each : Temporary promotions are war measures, and in respect 
to them the power of the Commander in Chief and Chief Executive should, if 
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possible, be kept unrestricted. As. regards permanent promotion, Congress has 
imposed unqualifiedly certain penal consequences, which, however, for reasons 
stated, as well as by the terms of the statute, are not applicable to temporary pro- 
motion. It would be well within the power of the department, therefore, to 
prescribe how long an officer who had demonstrated his disqualification for 
higher command in the National Army should remain ineligible for temporary 
promotion in the Kegular Establishment and upon what conditions he should 
become eligible for such promotion. 



OFFICE : Biseliarge of ProTisional Offieers. 

Under section 1 of the selective draft act (40 Stat. 76) the President is given 
power to terminate provisional appointments whenever it is determined that 
the officer is unfit for permanent appointment. General Orders, No. 76, War 
Department, June 26, 1917, lays down the rules prescribed by the President for 
determining the fitness of such officers. The procedure therein prescribed must 
be followed. 

210.81. 

December 1, 1917. 
[Memorandum for the Chief of Staff.] 

Subject : Discharge of provisional officers of the Regular Army! 

1. Returned. On November 23, 1917, you referred to this office papers relating 
to certain provisional first lieutenants, with request for an opinion as to the 
legality of the recommendation of The Adjutant General that these officers be 
discharged from the service under the act of Congress, 1917. Presumably the 
act referred to is that of May 18, 1917 (40 Stat. 76), although not identified in 
the recommendation of The Adjutant General. 

The controlling facts in all three cases are the same. Each is a provisional 
first lieutenant and has served less than two years since the date of his original 
appointment. Each wa« ordered to appear before an examining board for 
examination as to his qualifications for promotion to the next higher grade, and 
in each case the board reported in substance that the officer did not possess 
the qualifications to perform the duties of the next higher grade to which he 
would be eligible and therefore did not recommend his promotion thereto. There 
is nothing in the papers in connck!tion with either of the cases to show that 
Che board was convened for any purpose other than to examine the officer touch- 
lug upon his fitness for promotion or that it investigated or rei>orted upon any 
other matter. 

2. In an opinion rendered to The Adjutant General by this office, under date 
of March 21, 1917 (Ops. J. A. G. 64-213.1), after quoting from section 23 of the 
national defense act (39 Stat. 166, 181), it was said: 

" The question Is whether the provisional appointment of a second lieutenant 
may be terminated on account of a failure to demonstrate suitability and fitness 
prior to the termination of the period of two years mentioned in this act. 

" The statute provides for provisional appointment for a period of two years 
and for permanent appointment or termination of the provisional appointment 
at the end of that period. In my opinion the word * provisional ' relates only 
to the alternative action permitted at the end of the period named and carries 
no authority to terminate the appointmeit within that time. Should the Con- 
gress have intended that appointment might be terminated during the two years 
and whenever the appointee should have demonstrated his unfitness, it would 
have so stated In terms. Instead, however, the terms of the section'plainly allow 
to the appointee a period of two years in which to work to demonstrate his 
suitability and fitness, and during that period he may be removed from office 
only by the same means by which a permanent officer may be removed." 

3. Section 23 of the national defense act also contemplates the promotion of 
provisional appointees during the period within which they may demonstrate 
tlieir suitability and fitness for the office, as is clearly indicated by the follow- 
ing contained therein : 

" and should any officer become eligible for promotion to a vacancy in a higher 
grade and qualify therefor before the expiration of two years from the date 
of his original appointment ^ he shall receive a provisional appointment in such 
higher grade, which appointment shall be made permanent when he shall have 
qualified for permanent appointment upon the expiration of two years from 
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thiA date of his oripimU appointment, or shall termlQate if lie shall fail so t<» 
qualii^" (39 Stat. 166, 182). 

The clear purpose of the statute is to give a provisional appointee a period 
of two years in which to demonstrate his saitAbility ai>d fitness for the olliee to 
which he was originally appolhtod or promoted, and during the pesrtod of two 
years following his original appointment he may he removed from that oftit'e or 
any highter grade to Tvhich he may he prosooted only by the same means that a 
permanent officer may be removed or discharged. 

4. By the first paragraph of section 1 of the act of May -18, 1917, commonly 
known as the selective service act (40 Stat. 70), it is provided that " hereafter 
provisional appointments under said section (sec. 23, national defense act) may 
he terminated whenever it is detennined, in the manner prescribed by the 
President, that the officer has not tlie suitability and fitness requisite for per- 
manent appointment. The provisional appointments referred ti) embrace not 
only original appointments of provisional second lieutenants hut also all pro- 
visional appointments to a higlier grade by promotion. Referring to the quoted 
provisions of the first paragraph of the act of May 18, 1917, in an opinion und«r 
date of August 2, 1917 (Ops. J. A. G. 64-213.1), this office said : 

" As to the officers of the class last mentioned, provisional appointees, it is 
necessary under that part of section 1 of the act of May 18, 1917, quoted above, 
for the President to prescribe the manner of determining whether they have the 
suitability and fitness requisite for permanent appointment" 

This implies that the President will prescribe i^egulations under which such 
determination can be mad« in any particular ease. When such regulations shall 
have been prescribed it will be legal and proper to proceed thereunder to deter- 
mine the suitability and fitness of Lieut. for a permanent promotion, 

and if It be determined that he has not such suitability and fitness, to terminate 
his provisional aMK)intment. 

5. The President has now established regulations for determining the suit- 
ability and fitness of provisional appointees under original or promotimial ap- 
pointment and the elimination of such provisional officers who have not these 
qualities In the present cases the mode prescribed by these regulatioiis was 
not followed. Here there was no examination or investigation for the purpose 
of determining the suitability and fitness of the officer for perman^it appoint- 
ment to the office held by him. What was done was to hold the usual examina- 
tion before a board of officers to determine whetiier or not the officer had the 
qualifications to perform the duties of the next grade to which he shall be ^igl- 
ble and whether his promotion should be reccmamended. In view of these factis 
it is the opinion of this office that these officers can not be legally discharged 
from the service based upon the proceedings of the examining boards. 

a The regulations establi^ied by the President for determining the fitness 
and suitability of provisional appointees are contained in section VII of Qeneral 
Orders, No. 76, War Department, June 26, 1917, and, so far as are pertinent, 
read as follows : 

" The following regulations for the elimination of provisional, and tempo- 
rary, officers of the Regular Army who have not the suitability and fitness for 
permanent appointment are prescribed by the President, under the provisions 
of the first paragraph of section 1 of the act to temporarily increase the Mili- 
tary Establishment, and are published for the information and guidance of all 
concerned : 

" 1. CJompany, battalion, and regimental commanders will observe closely the 
suitability and fitness of provisional and temporary <:rffioers under their com- 
mands and will report promptly to the division or department commander any 
officer who is not considered satisfactory for continuance in th^ service, speci- 
fying the grounds on which the report is based. 

" The division or department commander, upon receipt of such a repwt, will 
nppoint a board of not less than three nor more than five line officers senior to 
the officer reported upon to examine into and make recommendation as to the 
suitability and fitness of the provisional officer for permanent appointment and 
as to whether or not his provisional commission should be terminated at once. 
The proceedings of the board will be similar to those of a retiring board, and 
its final r^ort will be promptly forwarded, through military channels, for the 
action of the President" 

7. It is the opinion of this office with reference to each of the cases that a dis- 
charge of the officer from the service based upon the papers in reference would 
be Illegal and that proceedings to terminate their appointments as provisional 
officers must be taken in accordance with the foregoing regulations established 
by the President. It is therefore recommended that in each case a board of 
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officers be convened in accordance with the said, regulations to examine into 
and report npon the suitability and fitness of the officers for tile respective 
offices. 



OFFICE: AppolntmeBts aad Promotions in Porto Biean Regiment. 

The Porto Rico Regiment of Ipfantry is a component part of the R^^lar 
Army. Consequently temporary vacancies therein resulting from the appoint- 
ment of officers to higher grades in the forces other than the Regular Army are 
to be filled, as provided by section 8 of the act of May 18, 1917 (40 Stat 76, 81), 
by temporary promotions and appointments according to seniority in rank of 
officers holding commissions in the next lower grade in said regiment 

322.81. 

War Department, J. A. G. O., December 1, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement the opinion of this office is desired whether 
the promotion to higher grades in the National Army for duty with the drafted 
forces from Porto Rico of Capt Jamie Nadal, Porto Rico Infantry, to lieutenant 
.colonel; Capt. L. R Esteves, Fiftieth Infantry, to major; First Lieut. Enrique 
de Orbeta, Porto Rico Infantry, to major; First Lieut. Artiu*© Moreno, Porto 
Rico Infantry, to major ; and First liieut. Carlos M. Lopez, Porto Rico Infantry, 
to captain, will create temporary vacancies to be filled under the provisions of 
the act of May 18, 1917 (40 Stat. 76). 

2. Section 21 of the national defense act, June 3, 1916 (39 Stat. 166, 180, 181), 
provides : 

" The Porto Rico Regiment of Infantry of the United States Army shall here- 
after have the same organization, and the same grades and numbers of commis- 
sioned officers and enlisted men, as are by this act or shall hereafter be pre* 
scribed by law for other regiments of Infantry of the Army. All vacancies 
created by this act or occurring hereafter In commissioned officers of said regi- 
ment above the grade of second lieutenant and below the grade of colonel shall, 
except as hereinafter provided to the contrary, be filled by promotion according 
to seniority in the several grades and within the regiment. * ♦ * Vacancies 
created by this act in the grades of lieutenant colonel and major in said regi- 
ment shall be filled by appointments from the senior captains in regimental 
rank of the Porto Rico Regiment mentioned in the act of March 4, 1915 (38 
Stat. 1062, 1070) ; and captains and lieutenants of said regiment shall also be 
eligible for such detached service, transfer, or assignment to duty with other 
organizations as may be approved by the Secretary of War, hut vacancies 
created by such detachment of officers shall not be filled by promotions or 
appointments, 

"All men hereafter enlisted in said regiment shall be natives of Porto Rico. 
All enlistments In the regiment shall hereafter be the same as is provided herein 
for the Regular Army, and the regiment, or any part thereof, max be ordered for 
service outside the island of Porto Rico. The pay and allowances of members 
of said regiment shall be the same as provided by law for officers and enliste<i 
men in the Regular Army. * * ♦ »» 

5. It Is provided in section 8 of the act of May 18, 1917, that : 

" Vacancies in all grades in the Regular Army resulting from the appointment 
of officers thereof to higher grades in the forces other than the Regular Army 
herein provided for shall be filled by temporary promotions and appointments 
in the manner prescribed for filling temporary vacancies by section one hundred 
and fourteen of the national defense act, approved June third, nineteen hundred 
and sixteen; and officers appointed under the provisions of this act to higher 
grades in the forces other than the Regular Army herein provided for shall not 
vacate their permanent commissions nor be prejudiced in their relative or lineal 
standing In the Regular Army." 

And it is provided in section 114 of the act of June 3, 1916, supra, page 211, 

that— 

" In time of war the temporary vacancies created in any grade not above that 
of colonel among the commissioned personnel of any arm, staff corps, or depart- 
ment of the Regular Army, through appointments of officers thereof to higher 
rank in organizations composed of members taken from the National Guard, 
shall be ffiled by temporary promotions according to seniority in rank from 
officers holding commissions in the next lower grade in said arm, staff corps, or 
department, and all vacancies created in any grade by such temporary promo- 
tions shall be in like manner filled from, and thus create temporary vacancies in 
the next lower grade, and the vacancies that shall remain thereafter in said arm. 
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staff corps, or department and that can not be filled by temporary promotions 
as prescribed in this section may be filled by the temporary appointment of 
ofiicers of such number and grade or grades as shall maintain said arm, corps, 
or department at the full commissioned strength authorized by law. * ♦ ♦ " 
6. In the light of these provisions, bearing in mtnd that the Porto Rico Kegi- 
ment of Infantry is a component part of the Regular Army, there can be no 
doubtj within the meaning of section 8, act of May liS, 1917, supra, that tem- 
porary vacancies therein resulting from the appointment of officers to higher 
grades in the forces other than the Regular Army shall be filled by temporary 
promotions and appointments according to seniority in rank of officers holding 
commissions in the next lower grade in said regiment. The question submitted 
is therefore answered in the affirmative. 



PAY AND ALLOWANCES: Snpirlemeiital Allowances for IVansportation of 
Baggage. 

During the present emergency an officer ordered to duty in the field is en- 
titled to have his authorized allowance of baggage shipped from his last per- 
manent station to any place, to which the cost of transportation does not ex- 
ceed the cost of transportation to the place to which he is ordered. But when 
he has once received such allowance, he is not entitled to another such allow- 
ance, even though he is thereafter ordered to field duty in another place. 

524.21. 

War Department, J. A. G. O., December 3, 1917. — To The Adjutant General. 

1. The opinion of this office is requested whether Lieut. Col. W. S. Mapes, 
National Army, major, Infantry, is entitled, under the regulations, to have 
his regular allowance of baggage shipped from Camp Dodge, Iowa, to Camp 
Meade, Md., at public expense. It appears that on October 1, 1917, and prior 
thereto, Col. Mapes was stationed at Fort Douglas, Utah, and that by War 
Department orders, dated October 1, he was directed to proceed to Camp 

'Dodge, Iowa, for assignment to duty as a National Army officer. Col.. Mapes 
states that he sent a part of his field allowance of baggage by express and it 
appears that the rest of his regulation allowance of baggage was sent by freight. 
It further appears that before the freight reached him at Camp Dodge he was 
directed by telegraphic orders from the War Department to proceed to Camp 
Meade, Md., for duty. Col. Mapes . suggests that inasmuch as he was trans- 
ferred to the latter station for the convenience of the Government without 
having an opi)ortunity to sort out his baggage and arrange for its storage, such 
baggage should be shipped to him at Camp Meade at public expense. 

2. The matter of the disposition of the baggage of officers during the present 
emergency is governed by General Orders, No. 86, War Department, July 10, 1917. 
This order provides that officers ordered to duty in the field will be entitled 
to have their authorized allowance of baggage for permanent change of sta- 
tion shipped at public, expense from the last permanent station to any point to 
which the cost of transporting the same is not greater than to the place where 
they are ordered to duty. The order contemplates that during the present emer- 
gency, an officer upon being ordered to duty in the field will arrange for the 
-disposition of his baggage for the period of the war, and it authorizes the 
shipment of such baggage to any place to which the cost of transportation 
would be no greater than to the place to which the officer is ordered to duty. If 
an officer elects to have his property shipped to his first place of duty in the 
field he has exhausted his right under the regulation and must thereafter, 
upon being ordered' to duty elsewhere in the field, arrange for the disposition 
of his baggage, other than his field allowance, at his own expense. In the pres- 
o'U case Lieut Col. Mapes, upon being ordered to duty in the field at Camp 
Dodge, was entitled to have his regulation allowance of baggage shipped to 
any place, for storage or other disposition, to which the cost of transportation 
was no greater than the cost of its shipment from Fort Douglas to Camp Dodge. 
He elected to have It shipped to Camp Dodge, and that, in the opinion of this 
office, exhausted his right under the regulation. His transfer from Camp Dodge 
to Camp Meade was not a change of station within the regulations relating 
to the shipment of officers' household effects at public expense, but was a 
transfer from one place of duty in the field to another place of duty in the 
field. 

3. For the reasons stated it is the view of this office that Lieut. Col. Mapes 
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is not entitled under existing regulations to have his baggage shipped from 
Camp Dodge to Gamp Meade at public expense. 



PUBLIC MONET : Money Reeeived from Sale of Garbage. 

Since the United States has arranged for the collection and disposal of 
garbage from military camps, it can no longer be regarded as abandoned prop- 
erty. Money received from its sale must therefore be deposited in the United 
States Treasury. The Question of January 11, 1912 (0. 23870) is no longer 
applicable. 

131.1 

War Department, J. A. G. O., December 3, 1917. — ^To The Adjutant GeneraL 

1. The division commander, Thirty-Ninth Division, Camp Beauregard, La., 
refers to the contract for the sale of the garbage from that camp and inquires 
whether the proceeds from such sale will be available for use at the camp 
under the opinion of this office of January 11, 1912 (C. 23870). The opinion 
referred to is found in Digest of Opinions, Judge Advocate General, 1912, page 
888, digested as follows: 

" Money received at military posts from the sale of garbage which is de- 
rived principally from the waste products of the company messes, although 
partly including waste products from the property of the United States, may 
be disposed of as directed by the commanding officer, and the proceeds need not 
he covered into the Treasury of the United States.". 

2. The conditions to which the opinion of this office of January 11, 1912, was 
addressed were that the United States had treated the garbage at military 
posts as waste to be disposed of by direction of the commanding officer. It 
was regarded as in the nature of abandoned or worthless property. The condi- 
tions under which the garbage at the various cantonments is now handled are 
different. The United States has arranged for its collection and disposition, 
and having exercised this right, i£s sale must be treated as a sale of property 
of the United States, and In the opinion of this office the proceeds thereof are. 
required to be deposited in the Treasury as " Miscellaneous Receipts." 



RETIREMENT: Serrlee to be Counted by Enlisted Man. 

An enlisted man of the Regular Army who has been transferred to one of 
the other component forces of the Army of the United States may, if he has 
had 30 years* service, be retired while serving with the forces to which he has 
been transferred, and In computing the period of his service he is entitled to 
count all service in any branch of the armed forces of the United States. 

220.85. 

December 4, 1917. 

[Memorandum for The Adjutant General. 1 

Subject: Retirement of enlisted men and class of service to be considered in 
determining right thereto. 

1. You have made an informal request for an opinion upon two questions: 
(1) Whether an enlisted man of the Regular Army, who has been transferred 
to one of the other component parts of the Army of the United States, may be 
retired while serving with the forces to which he has been transferred; (2) 
Whether, for the purpose of determining his right to retirement, the period of 
service in th^ forces in which he is then serving may be considered. 

2. The present retirement law applicable to enlisted men was passed March 
2, 1907 (34 Stat. 1217), and provides: 

"An act providing far the retirement of noncmnmissioned officers, petty offi- 
cers, and enlisted men of the Army, Navy, and Marine Corps of the United 
States. 

"Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That when an enlisted man shall 
have served thirty years either in the Army, Navy, or Marine Corps, or in all, 
he shall, upon making application to the President, be placed upon the retired 
list ♦ ♦ ♦ : Provided, That in computing the necessary thirty years* time all 
service In the Army, Navy, and Marine Corps shall be credited. 

" Sec. 2. That all acts and parts of acts so far as they conflict with the 
provisions of this act, are hereby repealed.*' 
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What ineaning Ig to be ascribed to the proviso in the first section of said 
act is not at all clear until we refer to the retirement act existing prior to 
the passage of the above act. This former retirement act was passed Febru- 
ary 14, 1885 (23 Stat. 305), and provides: 

"An act to authorize a retired list for privates and nonoommisai&ned officers 
of tlie United States Army who have served for a period of thirty years or 
upward, 

" Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled^ That when an enlisted man has 
served as such thirty years in the United States Army, Navy, or Marine Corps, 
either as a private or as a noncommissioned officer, or both, he shall, by mak- 
ing application to the President, be placed on the retired list hereby cre- 
ated ♦ ♦ ♦/* 

It is to be noted tliat the title of the act of 1885 confines its provisions to 
privates and noncommissioned officers, and that the body of the act requires 
tliat to become eligible to retirement the enlisted man must have served "as 
such " for 30 years. The act of 1907 leaves out the provision that the enlisted 
man must have served " as such." The proviso, therefore, " that in computing 
the necessary 30 years' time all service In the Army, Navy, and Marine Corps 
shall be credited" manifestly was inserted in contemplation of the previous 
limitation that the enlisted man must have served ** as such " for the 30 year 
period, and with the intention of allowing him to compute all service in the 
Army, Navy, or Marine Corps, whether as an enlisted man or as an officer. 
It is quite evident, therefore, that Congress intended that an enlisted man, for 
the purpose of determining his right of retirement, was entitled to have credit 
for all service performed in any branch of the military or naval service of the 
United States. 

Both the title of the act of 1885, and the body of the enactment confined the 
rights thereby granted to enlisted men in the " United States Army ♦ ♦ ♦.*• 
The title of the act of 1907 extends the right of retirement to enlisted men of 
the "Army ♦ ♦ ♦ of the United States." Whether the term "United 
States Army," as used in the act of 1885, is to be considered as having a nar- 
rower scope than the term "Anny of the United States" used in the act of 
1907, is a question which hardly need be emphasized for the purposes of the 
present discussion, although It Is Interesting to observe that the latter term 
is the one which was adopted by the national defense act of June 3, 1916 (39 
Stat. 166), as descriptive of that military body comprising "the Regular Army, 
Volunteer Army, the Officers* Reserve (5orps, the Enlisted Reserve Corps, the 
National Guard while in the service of the United States, and such other land 
forces as are now or may hereafter be authorized by law." Whether or not any 
force shall be given to the fact that in 1907 Congress used a phrase which now 
includes every branch of the armed forces of the United States, including the 
particular forces now being considered, it is clearly evident from the retirement 
acts considered that when passing the last act Congress intended to take care, 
by retirement, of such enlisted men as it should find in the ranks of the Army, 
Navy, or Marine Corps, as should have given 30 years of their lives to the 
service of the United States in a military capacity. 

3. I conclude, therefore, that an enlisted man of the Regular Army who has 
been transferred to one of the other component forces of the Army of the 
United States may, if he has had the requisite period of service, be retired 
while serving with the forces to which he has been transferred, and that in 
computing the period of his service he is entitled to have considered all service 
in any branch of the armed forces of the United States. 

Note. — ^The same matter was further considered in an opinion of December 
10, 1917, page 2d4, infra. 

APPROPRIATIONS: Emergency PriHtlng Proeured from a Oommereial 
Printing Company. 

Owing to very slow delivery of work by the Government Printing Office, the 
gun division, office of the Chief of Ordnance, informally procured from a com- 
mercial printing establishment a supply of paper printed to order at a cost 
of $224. The bill may be paid upon approval of the order and the voucher by 
the Secretary of War, payment to be made from the appropriation "Contin- 
gent expenses of the War Department" 
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486.4. Dkcembeb 4, 1917. 

[Memorandum for the Assistant Secretary of War.] 

1. It appears from these papers that owing to very slow delivery of work by 
the Government Printing Office, the gun division, office of the Chief of Ordnance, 
informally procured from the National Publishing Co., this city, in November, 
1917, a supply of paper printed to order at a cost of $224, and a requisition 
and voucher have been prepared covering this order and have been presented 
to you for approval. The question, it appears, ux)on which the opinion of this 
office is desired is whether the bill can be paid upon the approval of the order 
and voucher by the Secretary of War. 

2. Usually all printing and binding for all departments of the Government 
are required to be done at the Government Printing Office, under section 87 
of the pubUc printing act of January 12, 1895 (28 Stat. 601, 622), and section 2 
of the act of June 30, 1906 (34 Stat. 697, 762). Such requirement, however, was 
relaxed in time of war by a provision in the act of May 12, 1917 (40 Stat. 40, 
75), as follows: 

** That in time of actual hostilities the Secretary of War may procure from 
commercial or other printing establishments, by contract or open marl^et pur- 
chase, such printing and binding as may be required for the use of the Army 
and also for the National Guard of the several States and Territories and of 
the District of Columbia or other military forces while in the military service 
of the tTnited States or about to be called into said service, payment for such' 
printing and binding to be made from available appropriations." 

This provision should be read In connection with any War Department ap- 
propriation for printing and binding or which may become available therefor 
by reason of the authority of such provision. The War Department's annual 
allotment at the Government Printing Office for printing and binding is not 
regarded as available for the procurement of. printing in the open market from 
commercial printing establishments for the reason, chiefly, that such allotment 
is part of the annual appropriation for the Government Printing Office and is 
not a War Department appropriation, but is expendable only by the Public 
Printer for printing and binding at that establishment. There is, however, in the 
urgent deficiency appropriation act approved June 15, 1917 (40 Stat. 182. 185), 
under "Contingencies of the War Department" an appropriation of $630,0()0 
" for printing and binding for the War Department, to be executed under the 
Public Printer." This latter fund Is not an allotment from an appropriation 
of the Government Printing Office, but Is an appropriation under the jurisdic- 
tion of the Secretary of War, and although it is in terms for printing and bind- 
ing "to be executed under the Public Printer," it is the view of this office 
that this is a general limitation subject to the special authorization of the act 
of May 12, 1917, supra, that it may be used by the Secretary of War in time 
of actual hostilities for the procurement of such printing and binding as may be 
required for the use of the Army, etc. I see no legal reason, therefore, why 
the Secretary of War may not authorize the payment of the within account 
by approving the procurement of the supplies, the payment to be made from 
the appropriation "Contingent expenses of the War Department," which, in 
addition to the appropriation for printing and binding, above referred to, pro- 
vides also for stationery. 

3. It is i)erhaps not improper for this office to add that, since the supply 
division could have procured the supplies In the open market if there was such 
an emergency as to make such action necessary, the method of procuring them 
through the supply division should have been followed as being more strictly In 
accord with the provision governing the appropriation from which payment is 
to be made. 



OFFICE: Qualiflcations for Appointment and Promotion in ]^ntal Corps, 

The act of October 6, 1917 (40 Stat. 397), repeals section 10 of the act of 
June 3, 1916 (39 Stat. 166, 171), In so far as it requires 24 years' service as a 
qualification for major in the Dental Corps, and limits the number of majors 
to 15. The same act makes first lieutenants in the Dental Corps of the Regular 
Army and National Guard eligible to promotion as captains upon examination 
prescribed by the Secretary of War. The Secretary need not act in the premises 
unless he so desires. 
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821.6. 

War Department, J. A. G. O., December 5, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement remark by this office is requested upon a 
letter of the Surgeon General, dated November 14, 1917, which in effect presents 
the following questions, which will be answered as they are stated : 

(a) Does the act of October 6, 1917 (40 Stat 397), providing in part that— 

'* Hereafter the Dental Corps of the Army shall consist of commissioned 
officers of the same grade and proportionally distributed among such grades 
as are now or may be hereafter provided by law for the Medical Corps, who 
shall have the rank, pay, promotion, and allowances of officers of corresponding 
grade in the Medical Corps, including the right to retirement as in the case 
of other officers, and there shall be one dental officer for every thousand 
of the total strength of the Regular Army authorized from time to time by 
law ♦ ♦ ♦" 

repeal the requirements of section 10, national defense act (39 Stat 166, 171), of 
24 years' service as the qualification of major and limiting the number of 
majors to 15? 

Answer. The act of October 6, 1917 (40 Stat 397), is In unavoidable conflict 
with the provisions of section 10 of the act of June 3, 1916, requiring 24 years' 
service as a condition precedent to promotion to the grade of major and 
limiting tlie number of majors in the Dental Corps to 15, and therefore repeals 
those provisions. 

(6) May measures now be taken under the law of October 6 for the pro- 
motion of first lieutenants. Dental Corps, to the grade of captain, according to 
seniority, althougli they may have had less than five years* service, as required 
by the act of June 3, 1916; and if so, what proportion of the first lieuteuants 
may be so promoted and what conditions governing the same shall be regarded 
as applicable? 

Answer. The proportional distribution between the grades of captain and 
first lieutenant in the Medical Corps is not fixed by law. The act of April 23, 
1908 (35 Stat. 66), authorized a total of 300 for the two grades, making 
promotion to captain dependent upon service of three years. The act of June 
3, 1916 (39 Stat 166, 171), provided that the Medical Corps as therein author- 
ized should, in total number, approximately equal 7 for every 1,000 of the total 
enlisted strength of the Regular Army, "proportionally distributed among the 
several grades as In the Medical Corps now established by law " ; with a fur- 
ther provision that promotion to captain therein should be dependent upon 
service of five years. The act of October 6, 1917, sitpra, provides that " during 
the existing emergency first lieutenants in the Medical Corps of the Regular 
Army ♦. ♦ ♦ shall be eligible to promotion as captain upon such examina- 
tion as may be prescribed by the Secretary of War," thus discontinuing for the 
time being the requirement that they shall first have served five years In the 
Medical Corps. While the act of October 6, 1917, supra, does not repeal that 
provision of section 10 of the act of June 3, 1916, requiring five years' service 
as a condition precedent, it renders, during the existing emergency, first 
lieutenants in the Dental Corps of the Regular Army eligible for promotion as 
captains upon such examination as may be prescribed by the Sea*etary of War. 
Unless the Secretary of War sees fit to exercise power under this provision, the 
officers of the Dental Corps in the grade of first lieutenant will not benefit by 
the provisions of this act. The matter of promotions from this grade to the 
grade of captain is in the discretion of the Secretary of War. 



ENLISTED RESERVE CORPS : Call to Service. 

A member of the Enlisted Reserve Corps who is unconscious at the time of 
receipt of call to active duty and remains unconscious thereafter till death is 
never brought into the military service. 

220.46. 

War Department, J. A. G. O., December 5, 1917. — To The Adjutant General. 

1. An opinion is asked whether one Charles H. Hall, deceased, was in the 
military service at the time of his death. 

2. The papers show that Charles H. Hall enlisted in the Signal Reserve 
Corps June 22, 1917 ; was assigned to Company B, Eighteenth Reserve Battalion, 
per Special Orders, No. 62, Headquarters, Central Department, July 30, 1917, 
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but not called to active duty at that time ; ordered to active duty and assigned 
to the Three hundred. and eleventh Field Signal Battalion, October 5, 1917, per 
General Orders, No. 130, War Department, 1917* At the time of the issuance 
of the last order, to wit, October 5, 1917, Hall was 111 with typhoid fever and 
unconscious. He did not regain consciousness and died on October 14, 1917. 

3. A member of the Enlisted Reserve Corps is In the military service from 
the time he is required by the terms of the order calling him to active service to 
respond thereto (sec. 55 national defense act, 39 Stat. 166, 195.) In order that 
a military person may be required to obey or respond to an order he must be 
in such mental condition at the time of receiving that order as to comprehend 
its requirements. The requirements of the terms of an order are necessarily 
predicted upon legal receipt. In the instant case the soldier was unconscious 
at the time of the Issuance of the order and continued so until the date of his 
death. 

4. It is the opinion of this office that the soldier did not, in the legal sense, 
receive an order calling him into the military service ; and, therefore, was not 
in the military service at the date of his death. 



RETIREMENT: Retirement of Provisional Second Lientenanl 

There is no authority in law for the retirement of a provisional second lieu- 
tenant found incapacitated for st»rvice by reason of a disability incurred in 
line of duty. 

210.85. 

War Department, J. A. G, O., December 6, 1917. — ^To The Adjutant General. 

1. By the preceding indorsement are submitted the questions (1) whether a 
provisional second lieutenant of Infantry found incapacitated for active service 
due to a disability incurred in the line of duty can be retired, and (2) whether 
a provisional second lieutenant so found incapacitated can be retained in service 
on the active list until the expiration of what may be termed his period of pro- 
bation. The facts presented are: That Second Lieut. Frank L. Hoerner ap- 
peared before a retiring board duly convened in November, 1917, and, being 
found incapacitated because of disabilities Incurred in line of duty, he was 
denied retirement and his commission was terminated pursuant to the act of 
May 18, 1917 (40 Stat. 76), that the total service of Lieut. Hoerner in the 
Army prior to his appointment as a provisional second lieutenant in the Regular 
Army amounted to eight years and nine months ; that he was an officer in the 
Philippine Scouts prior to his present appointment; and that had he remained 
in the Philippine Scouts he would have been entitled to retirement because of 
disability incurred in line of duty with the retired pay of approximately $80 
per month. 

2. Provisional appointments are provide<l for in section 23 of the national 
defense act (39 Stat. 166, 181), reading: 

" Hereafter all appointments of persons other than graduates of the United 
States Military Academy to the grade of second lieutenant in the Regular Army 
shall be provisional for a period of two years, at the close of which period such 
appointments shall be made permanent if the appointees shall have demon- 
strated, under such regulations as the President may prescribe, their suitability 
and moral, professional, and physical fitness for such permanent appointment, 
but should any appointee fail so to demonstrate his suitability and fitness, hla 
appointment shall terminate; and should any officer become eligible for pro- 
motion to a vacancy In a higher grade and qualify therefor before the expiration 
of two years from the date of his original appointment, he shall receive a 
provisional appointment in such higher grade, which appointment shall be made 
permanent when he shall have qualified for permanent appointment upon the 
expiration of two years from the date of his original appointment, or shall 
terminate If he shall fail so to qualify." 

It is provided in section 1245, Revised Statutes, that — 

"When any officer has become incapable of performing the duties of his 
office, he shall be either retired from active service, or wholly retired from the 
service by the President, as hereinafter provided." The further provisions above 
referred to command retirement for disability incident to service and authorize 
the officer to be retired or wholly retired as the President may determine when 
the disability is not an incident of the service. 

When the retirement laws were enacted there were no officerjs in the Regular 
Army except those permanently commissioned. 
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3. In ^n opinion of this office, dated May 31, 1917 (Ops. J. A. G. 88-250), in 
interpreting a question somewliat similar, it was said : 

" Tlie theory of retirement is doubtless based upon the consecration of officers 
to the service for life, and is not intended to take the place of pensions, which 
are c(»npen9atic»is for disabilities incurred in service for fixed terms, such as 
the service of enlisted men. Philippine Scout officers were not entitled to retire- 
ment untii rights of retirement were extended to them specifically by statute, 
and the law does not authorize for them the same retirement privileges as are 
extended to officers permanently in the military service. The statute above 
quoted relating to provisioniUi appointments not only fails to mention any right 
of retirement, but specifically provides that should any appointee fail to 
demonstrate his physical fitness at the close of his period of probation, his 
appointment shall terminate. To say that such an officer if disabled during 
his period of probation shall pass to the retired list would be to negative the 
provision that if he has failed to demonstrate his physical fitness his appoint- 
ment shall terminate, for upon the retired list he would continue to be an officer 
subject to be recalled to active duty and to employment in all respects as an 
active officer In time of war, and therefore his appointment would not be ter- 
minated as commanded by the statute." 

It is clear that, due to the failure of the statute to specifically authorize the 
retirement of provisional second lieutenants, it would not be proper to retire 
Lieut. Hoemer. 

4. In regard to the suggestion that Lieut. Hoerner would have been entitled, 
prior to his appointment as a prjovisional second lieutenant In the Regular 
Army, to retirement as a member of the Philippine Scouts with pay of approxi- 
mately $80 per month, it must be answered that such a suggestion presents a 
matter of administrative policy. It is, of course, possible to reappoint Lieut. 
Hoemer as a lieutenant in the Philippine Scouts and then retire him under the 
laws providing for the retirement of officers of Philippine Scouts. 

5. In this connection It becomes necessary to determine whether the retiring 
board which considered the physical disabilities of Lieut. Hoemer had jurisdic- 
tion to pass upon his incapacity. It v^ill be noted that the board was a retiring 
board and not a board organized to terminate*provislonal appointments as re- 
quired by the selective service act of May 18, 1917 (40 Stat. 76). It is there 
provided in the first section: 

"Hereafter provisional appointments under said section (meaning provisional 
appointments made under the provisions of section 23 of the national defense 
act, approved June 3, 1016), may be terminated whenever it Is determined, in 
the manner prescribed by the President, that the officer has not the suitability 
and fitness reqmsite for permanent appointments 

It is therefore clear that the board which assumed to imss upon Lieut. 
Hoemer*s incapacity was a board not organized or convened under the act of 
May 18, 1917, supra. In the manner prescribed by the President, but was a 
board organized as a retiring board and not as a board designated to determine 
in the manner prescribed by the President the suitability and fitness of Lieut. 
Hoerner for permanent appointment. 

6. I am, therefore, of the opinion that Lieut. Hoeraer's suitability and fitness 
to remain in the service has not been passed upon by a board having jurisdic- 
tion to consider the same and that the finding of the retiring board terminating 
his commission in November, 1917, was without warrant or authority and that 
Lieut. H"oerner should be treated as still connected with the service, subject to 
whatever disposition may be made of his case by a board duly convened to 
consider the question of his suitability and fitness for permanent appointment. 



OOYERNMENT AGENCIES: Liability ef Post Exehange to War Berenne 
Tax. 

Tobacco sold by a post exchange is subject to the war revenue tax imposed by 
section 403 of the act of October 3, 1917. (40 Stat. 300, 313.) 

012.23. 

War Department, J. A. 6. O., December 6, 1917. — ^To The Adjutant Gteneral. 

1. The question presented for decision is whether the sum of $259.50, paid by 
the officer in charge of the post exchange at Fort Riley, Kans., to the internal- 
revenue collector, Wichita, Kans., as war tax on tobacco owned by the post 
exchange on October 4, 1917, was a proper payment 
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2. The act approYed October 3, 1917, section 403 (40 Stat 300, 313), provides : 
" That there shali also be levied and collected, i^K>n ail manufactured tx>haeco 

and snuit in excess of one hundred pou&ds or upon cigars or cigarettes in excess 
of one thousand, which were manufactured or imported, and removed from fac- 
tory or cust<Hul«>use prior to the passage of this act, bearing tax-paid stamps 
affixed to such articles for the payment of the taxes thereon, and which are, oa 
the day after this act is passed, held and intended for sale by any person, cor- 
poration, partnei'ship, or association, and upon all manufactured tobacco, snuff, 
cigars, or cigarettes, removed from tBLCtorj or customhouse a£ter tiie passage of 
this act, but. prior to the time when the tax imposed by section four hundred or 
section four hundred and one upon such articles tal&es effect, an additional tax 
^ual to one-half the tax imposed by such sections upon such articles." 

The foregoing act is almost identical with schedule B, a£t of October 22, 1914 
(38 Stat^ 745, 703), under the beading '^Perfumeries, cosmetics,' and other 
similar articles." In construing the latter act this office held that post ex- 
changes came within the meaning of the act and were not permitted to sell the 
article without the prescribed revenue stamps thereon. (Ops. J. A. G. 90-313, 
Dec. 22, 1914. ) 

3. It is the opinion of this ofHoe that the tobacco held by the post exchange at 
Fort Riley on October 4, 1917, was subject to taxation under section ^33, act of 
October 3, 1917, and t^ payment made by the post exchange officor was a 
{»>oper x)ayment. 

ABTICLES OF WAB, 48. 

i5oth the legislative history of the forty-eighth article and Its unambiguous 
langua^ require the interpretation that a sentence of dismissal of an officer 
below the grade of brigadier general may be carried into execution upon con- 
firmation by the commanding general of a territorial department or of a terri- 
torial division. The article does not confer such authority upon the command- 
ing general of a tactical division. 

210.81. 

Decembeb 8, 1917. 
From : The office of the Judge Advocate General. 

To : The commanding officer, Division. 

Subject : Approval of sentence dismissing officers. 

1. Your letter raises the question of the construction to be placed upon sub- 
division (5) of the forty-eighth article of war. The portion of that article 
material to this inquiry reads as follows: 

" In addition to the approval required by article forty-six, confirmation by 
the President is required in the following cases before the sentence of a court- 
martial Is carried into execution, namely: 

« « « • « « • 

"Any sentence extending to the dismissal of an officer, except that in time of 
war a sentence extending to the dismissal of an officer below the grade of 
brigadier general may be carried into execution upon confirmation by the 
commanding general of the territorial department or division." 

2. That part of the old articles touching the dismissal of officers is contained 
in articles 106 and 107, which read as follows : 

"Article 106. In time of peace no sentence of a court-martial, directing the 
dismissal of an officer, shall be carried into execution, until it shall have be^i 
confirmed by the President 

"Article 107. No s«itence of a court-martial appointed by a commander of a 
division or of a separate brigade of troops, directing the dismissal of an 
officer, shall be carried Into execution until it shall have been confirmed by 
the general commanding the Army in the field to which the division or brigade 
belonga" 

Article 106 was enacted in 1806 and was carried in that form until the 
enactment of the present Articles of War. Article 107 was enacted In Decem- 
ber, 1861, early In the progress of the Olvll War. The latter article expressly 
prohibited the dismissal of an officer upon the approval of the commander of 
a division or separate brigade, but required that such dismissal must be con- 
firmed by the general commanding the Army in the fi^d to iohi<^ the division 
or Itrigade belongs. The present article states the same proposition In another 
way, i. a,«that dismissal of an officer below the grade of brigadier general shall 
not be carrJled into effect until it is approved by the commanding general of the 
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Army in the field or by the commanding general of the territorial department 
or division, or, as in the present case, where a tactical division is under the 
command neither of a department commander nor of a coumaanding general 
of the "Army in the field," by the President. 

It appears from tiie disaission had at the enactment of the present Articles of 
War that Congress intended that no change should be made in the then 
existing regulations ; but it was the intention that the law should remain the 
same as it had previously been, but expressed more briefly. In appearing before 
the House Committee on Military Affairs when the present Articles of War 
were undor consideration. Gen. Crowder said : 

" Gentlemen, there is nothing in articles 47 and 48 which involves a substan- 
tial change in the old law. You will see that article 47. is substantially two 
articles of the old code and article 48 is six articles of the old code. It has been 
found possible, by changing the language, to confer powers in a much more ex- 
plicit way than was done in the old law." • ♦ ♦ "However, there is no 
change. It is simply a rearrangement, such as I ought to call to the attention of 
the committee." 

Then, again, before the Senate committee. Gen, Crowder read subdivision (6) 
of article 48 and said " That is a reenactment of the existing law." 

The language used in the forty-eighth article is not capable of any other con- 
struction even if considered aside from its historic setting. Had it been the 
intention of Congress that the word " territorial " should not limit the word 
" division," it would have been a very simple matter to use language which would 
have placed this intent beyond question, such as "the commanding general of 
the division or the territorial department or division." 

It should be noted that the eighth article of war Includes the commanding 
officer of a " territorial division " as one competent to convene general •courta- 
martial, and thus furnishes an added reason for holding that under a gram- 
matical construction of the provision of the forty-eighth article of war here in 
question the word " territorial " must be held to qualify the word " division." 

3. This office finds itself unable to change its opinion on the question. It 
would no doubt make for more expeditious administration if division com- 
manders had been vested wKh full authority in this matter, but this office is 
forced to construe the law as it finds it. In such a clear case as the present 
there is no ground upon which a change of views can be justified. 



DISCIPLINE : Disloyal Officers and Soldiers. 

In all cases where officers and soldiers in the Army of the United States 
demonstrate by their conduct or speech disloyalty to the Government of the 
United States and sympathy with its enemies the following general policy Is 
recommended : 

(a) In the case of any officer or soldier who has by his speech or conduct 
demonstrated an attitude or committed an act of disloyalty, it is recommended 
that he be brought to trial by a general court-martial as promptly as possible, 
whenever the necessary data can be obtained as a basis for charges. 

(I)) If suitable data for such charges can not be obtained, it is recommended 
that a suspected officer be dismissed or discharged under the authority of the 
particular statute which may apply in his case, and that a suspected enlisted 
man be discharged from the service. 

(c) If any such officer so dismissed or discharged, or any such enlisted man 
so discharged, from the service be found to be an alien enemy of the United 
States it is recommended that he be promptly interned for the period of the war, 
and that if he be a citizen of the United States or an alien, not an alien enemy, 
that he be promptly reported to the civil authorities for surveillance and for such 
action as may be found possible to take against him under the authority of 
existing law or of any statute hereafter enacted by Congress. 

250.45. 

Decembeb 8, 1917. 
[Memorandum for the Chief of Staff.] 

Subject : Action to be taken in the case of Temporary Second Lieut. , sus- 
pected of disloyalty to the United States, and of sympathy with its enemies; 
policy to be adopted in this and other similar cases, including those of enlisted 
men. 

1. Temporary Second Lieut. has been ordered to return ffbm France 

to the United States and to report on his arrival to The Adjutant General of 
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the Army. It is indicated in tlie second indorsement on accompanying papers 
tliat he would be ordered "to proceed to the United States about November 
20." The papers do not indicate where he is at the present time. The action 
which has been taken in this case was originally recommended by the Chief 
of Coast Artillery, this recommendation being based upon statements contained 
in a personal letter addressed to Maj. 6en. E. M. Weaver, Chief of Coast Artil- 
lery, by Maj. Gen. C. R. Edwards. In this letter Gen. Edwards, referring to 

certain comments that had been made with reference to Lieut. , states 

the following: 

" These comments were to the effect that it was regardckl as a peculiar thing 
that the War Department would comjuission such a nian and then- send him 
abroad who had expressed, since we declared war, pro-German sentiments and 
that he felt that America had no right to go into this witr and justified the 
sinking of the Lusitania and Indorsed and extolled Senator La FoUette's atti- 
tude in the Senate. 

"I have today talked to a brother provisional second lieutenant, a former 
noncommissioned officer of 17 years* service, a fine American chap, who showed 
that he had no animus against this * * *, but he had himself heard ♦ ♦ ♦ 
express just these sentiments and only in the last few weeks." 

Upon this statement of facts the case of Lieut. is referred to this office 

by the Acting Chief of Staff for— 

" report and recommendation as soon as possible as to a policy to be adopted in 

this and other similar cases, including those of enlisted men, which may arise." 

2. The antecedents of Lieut. do not clearly appear from tlie papers 

in reference, but it may be inferred from a statement contained in the letter 
of Gen. Edwards, referred to above, that Lieut. -, prior to his appoint- 
ment as a temporary second lieutenant, was an enlisted man in the Regular 
Coast Artillery. This statement is as follows : 

" It appears that the case came to Col. Howze*s notice by the general comment 
of the old soldiers in the provost guard, made up of a company of Regular 
Coast Artillerymen, which has taken charge of the Boston police and head- 
quarters work, which we found necessary after the riot here." 

The case may therefore be regarded as typical of many which may conceivably 
arise where officers and soldiers in the Army of the United States demonstrate 
by their conduct or speech disloyalty to the Government of the United States 
and sympathy with its enemies. In aU such cases it would seem to be the 
clear duty of the department to pursue a stern and vigorous policy, if dangerous 
traitors are to be weeded out of the public service, adequately punished for 
their disloyalty, and placed for the time being where they will be unable to 
work harm or injury to this Government. 

3. In the case of Lieut. it seems clear from what is contained in the 

papers in reference that sufficient data can be obtained by investigation upon 
which to base charges and specifications for trial by general court-martial. 
Where an officer or enlisted man who has taken an oath to support and defend 
the Constitution of the United States against all its eneinies and to bear true 
faith and allegiance to the same, demonstrates by his speech or conduct an 
attitude of disloyalty toward this Government and sympathy with its enemies, 
nothing more is needed as a basis of charges with a view to trial by a military 

court. In the case of Lieut. it is recommended that data be collected 

immediately as a basis for charges and specifications, and that he be brought 
to trial as promptly as possible. 

4. As a general policy, the following is recommended : 

(a) In the case of any officer or soldier who has by his speech or conduct 
demonstrated an attitude or committed an act of disloyalty, it is recommended 
that he be brought to trial by a general court-martial as promptly as possible 
whenever the necessary data can be obtained as a basis for charges ; 

(&) If suitable data for such charges can not be obtained, it is recommended 
in any such case that a suspected officer be dismissed or discharged, under the 
authority of. the particular statute which may apply in his case, and that a 
suspected enli^ed man be discharged from the service ; 

(c) If any such officer so dismissed or discharged, or enlisted man dis- 
charged from the service, be found to be an alien enenay of the United States, 
it Is recommended that he be promptly interned for the period of the war, and 
that if he be a citizen of the United States, or not an alien enemy, he be 
promptly reported to the civil authorities for surveillance and for such action as 
may be found possible to take against him under the authority of existing law 
or of any statute hereafter enacted by Congress. 

87243°— 19 18 
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PAT AMD ALLOWANCES: Pay of Flying Cadet. 

A flying cadet who has been commissioned and is awaiting orders for service 
overseas, but who is not under duty to make aerial flights while awaiting 
such orders, is not entitled to flying pay. 

241.1. 

War Department, J. A. G. O., December 10, 1917.— To the Chief Signal Officer. 

1. By the second indorsement the question is asked " whether a flying cadet 
who has been commissioned and is awaiting orders at Mineola for service 
overseas is entitled to flying pay." 

2. In the first indorsement this office, under date of November 23, 1917, 
answering the question then submitted, whether " a cadet student graduated as 
a reserve military aviator and commissioned and ordered to active duty at 
Mineola, was entitled to the increase In pay provided for by section 6 of the act 
of July 24, 1917" (40 Stat. 243, 244), held that he was so entitled if he was 
assigned to a duty requiring him to make regular and frequent flights. It was 
further stated in the question then submitted that the cadet student so grad- 
uated, and commissioned had done no actual flying because of lack of oppor- 
tunity. And in answering this question in the opinion of November 23, 1917 
(Ops. J. A. G. 241.1), this office expressly held " that any aviation officer attached 
to the Signal Corps and assigned to duty requiring him to participate regularly 
and frequently in aerial flights was entitled while so assigned to the increased 
pay ; " and that a graduated cadet attached to the aviation section of the Signal 
Corps and assigned to a duty which required him to participate regularly and 
frequently In aerial flights was an officer attached to the aviation section of 
the Signal Corps, and as such entitled to the additional pay authorized by law 
for such service. 

3. The definite question Is now asked whether a " flying cadet " commissioned 
and awaiting orders, but who engages In no flying, is entitled to flying pay. 
The ultimate question is, has such a cadet acquired a flying status ; that is, 
does the act of July 24, 1917, supra, contemplate that to come within its terms 
the cadet must physically fly and actually incur the risk and danger of such a 
duty before he is entitled to share in the increased pay. 

4. It was held by the Comptroller of the Treasury in a decision dated Septem- 
ber 21, 1915 (Bui. No. 36, W. D. 1915), that the right to increased pay under the 
act of July 18, 1914 (38 Stat. 514), giving a junior military aviator the 50 per 
cent increase in the pay of his grade " while on duty requiring him to participate 
regularly and frequently in aerial flights," is " dependent /Upon duty rather 
than upon detail alone, and that, therefore, an officer Is not entitled to the in- 
crease for time during which he is on leave of absence." It is understood that 
it is not contemplated that a " flying cadet who has been commissioned and is 
awaiting orders at Mineola for service overseas " shall actually make aerial 
flights while awaiting such orders; and if this understanding be correct, then, 
under the decision of the Comptroller here referred to, while awaiting such 
orders actually placing him on duty which would require him to make regular 
and frequent aerial flights, he can not be entitled to the increased pay designed 
as an inducement for the incurrence of the extra risk incident to flying duty. 
1 must, therefore, answer the question in the negative. 



BETIBEMENT: Bank on Betirement. 

An enlisted man after 30 years* service is eligible for retirement under existing 
laws with the noncommissioned rank which he then holds, whether in the Regu- 
lar Army or in the other forces of the Army of the United States. 

220.85. 

War Department, J. A. G. C, December 10, 1917. — ^To The Adjutant General. 

1. The question submitted by Carl Armendlnger, Quartermaster Corps, now a 
quartermaster sergeant, National Acmy, who will have had 30 years* service on 
June 9, 1918, is whether a noncommissioned officer holding appointment as such 
in the National Army will be eligible to retire with that rank. 

2. This question was before this office on December 3, and with the information 
then before it the question submitted was not correctly understood. In a memo- 
randum prepared by this office for The Adjutant General under date of December 
4, 1917 (Ops. J. 4' Cr. ante, p. 255), two questions were considered: (a) Whether 
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an enlisted man of the Regular Army who has been transferred to one of the 
other component parts of the Army of the United States may be retired while 
serving with the forces to which he has been transferred ; (b) whether, for the 
purpose of determining his right to retirement, the period of service in the 
forces in which he is then serving may be considered. Upon an extensive review 
of the several acts relative to retirement both questions were answered in the 
affirmative. 

3. It is my opinion that when Carl Armendlnger, Quartermaster Corps, com- 
pletes his 30 years* service on June 9, 1918, he is eli^ble for retirement under the 
existing laws with the noncommissioned rank he then holds, whether in the 
Regular Army or the other forces of the Army of the United States. 



OFFICE : Taeatlon of OfSce by Accepting Other Office. 

An acceptance of a Regular Army commission, whether permanent or tempo- 
rary, in a lower grade than that held by an officer of the Regular Army in the 
temporary forces does not affect the status of the officer in the temporary forces, 
for section 8 of the act of May 18, 1917 (40 Stat. 76, 81), provides that officers of 
the Regular Army appointed to higher grades in such temporary forces shall 
not vacate their permanent commission nor be prejudiced in their relative or 
lineal standing in the Regular Army. 

210.142. 

War Department, J. A. G. O., December 12, 1917. — ^To the judge advocate, 
-^ Division. 

1. The within letter asks information as to the effect upon the status of an 
officer in a higher grade of an acceptance of a commission in a lower grade, 
submitted subsequent to the receipt of a commission In the higher grade and the 
acceptance thereof. 

2. Acceptances, irrespective of their dates, relate back to the appointments 
accepted and can have no effect upon appointments of later date. The only cir- 
cumstance under which the acceptance of a commission in a lower grade would 
complicate the status of an officer under a commission in a higher grade would be 
where the appointment in the lower grade was of later date than the appointment 
to the higher grade. 

3. In this connection it is well to point out that acceptances of Regular Army 
commissions, whether permanent or temporary, in lower grades than that held 
by an officer of the Regular Army in the temporary forces are independent of and 
do not affect the status of the officer in the temporary forces, section 8 of the act 
of May 18, 1917. (40 Stat. 76, 81), providing that officers of the Regular Army 
appointed to higher grades in such temporary forces shall not vacate their per- 
manent commission nor be prejudiced in their relative or lineal standing in the 
Regular Army. Since it has been held that officers holding commissions in 
temporary forces are thereby removed from the line of temporary promotion in 
the Regular Army, instances of acceptance of temporary commission in the Reg- 
ular Army while holding a commission in a higher grade in the temporary forces 
should not arise. 



DISCHARGE : Discharge of National Guard Officers. 

An efficiency board convened pursuant to section 77 of the national defense 
act (39 Stat. 166, 202) completed its action prior to August 5, 1917, recommend- 
ing the discharge of certain officers of the Illinois National Guard, but.no order 
was issued thereon until after the draft of said officers on August 5, 1917. Held, 
that no valid order could be issued thereon, and that said officers may be dis- 
charged from service only under section 9 of the selective draft act. (40 Stat. 
76, 82.) The discharge may be by the President for any cause which, in his 
judgment, would promote the public service; or It may be by the President 
after determination by a board of officers that the officei-s are unfit for service. 

210.81. 

War Department, J. A. G. O., December 12, 1917. — ^To The Adjutant General. 

1. There is submitted to this office for remark by The Adjutant General a 
communication from the Central Department submitting two questions: 

(1) Were two officers. Medical Corps, Illinois National Guard, legally sepa- 
rated from the service by a discharge pursuant to the findings of an efficiency 
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board which was convened and completed its action prior to August 5, 1917, 
but the order carrying out the action of the board was issued subsequent to 
August 5, 1917? 

(2) What is the proper procedure for the discharge of a National Guard 
officer under section 9 of the draft act approved May 18, 1917 (40 Stat. 76, 82), 
and can physical qualifications be considered by such boards? 

2. Section 77 of the national defense act of June 3, 1916 (80 Stat. 166, 202), 
provides, inter mlia: 

"At any time the moral character, capacity, and general fitness for the serv- 
ice of any National Guard officer may be determined by an efficiency board of 
three commissioned officers, senior In rank to the officer whose fitness for serv- 
ice shall be under investigation, and if the findings of such board be unfavor- 
able to such officer and be approved by the official authorized to appoint such 
an officer, he shall be discharged.*' 

In the instant case it appears that the board completed its investigation witli 
findings unfavorable to the officers mentioned and that the findings of the board 
were approved by the official authorized to appoint such officers, but this in 
itself did not effect the discharge of the officers, but only authorized tiieir dis- 
charge. On August 5, 1917, no action had been taken on the findings of the 
efficiency board and the approval thereof by the official auUiorized to make 
the appointments; so the two officers were members of the National Guard 
of Indiana and Illinois, respectively, and were therefore included in the draft 
under the President's proclamation of July 3, 1917, and were appointed by him 
as officers of corresponding grades in the National Army on and from August 5, 
1917, and from that date they stood discharged from the National Guard of their 
respective States and were no longer subject to the application of section 77 of 
the national defense act or any action pursuant thereto looking toward their 
discharge. Therefore, the department commander. Central Department, was 
without authority to discharge these two officers from the military service on 
August 7, 1917, the date on which General Orders, No. 170, those headquarters, 
was issued directing their discharge. The paragraphs of that order relating 
to the above named officers were therefore inoperative. 

Answer to question (2) : Section 9 of the draft act provides for two methods 
of separating the officers enumerated therein from the service : 

"(a) The President is hereby authorized to discharge any officer from the 
office held by him under such appointment for any cause which, in the judgment 
of the President, would promote the public service; (&) and the general com- 
manding any division and higher tactical organization or territorial department 
Is authorized to appoint from time to time military boards of not less than 
three nor more than five officers of the forces herein provided for to examine 
into and report upon the capacity, qualification, conduct, and efficiency of any 
commissioned officer within his command other than officers of the Regular 
Army holding permanent or provisional commissions therein. • ♦ • And if 
the report of such board be adverse to the continuance of any such officer and 
be approved by the President, such officer shall be discharged from the service 
at the discretion of the President with one month's pay and allowances.** 

Under the provision which has been marked (a) the President is the sole 
judge of whether or not an officer shall be discharged and upon what he bases 
this decision is a matter that concerns only himself. Under the provision desig- 
nated by (&) the proceedings are initiated by the general commanding a division 
or higher tactical command, and if the report of such board be adverse to the 
continuance of such officer and be approved by the President, such officer shall 
stand discharged from the service at the discretion of the President with one 
month's pay and allowances. It is believed that the conclusion of the depart- 
ment judge advocate, that there is nothing in this section authorizing the dis- 
charge of an officer by a board convened thereunder because of his physical 
condition, is not sound. The act uses the words " examine into and report upon 
the capacity, qualification, conduct, and efficiency." These words must be given 
their usual meaning, and among the essential qualifications of a military officer 
is physical fitness. The Supreme Court of the United States, in the case of 
Cumminga v. Missouri (4 Wall. 277), said: 

'* Qualifications relate to the fitness or capacity of the party for a particular 
pursuit or profession." 

An officer certainly would not possess either fitness or capacity if physically 
unfit. It must therefore follow that the proper construction of this provision 
would authorize a board convened under section 9 of the draft act, Siipra^ to 
consider the physical condition of the officer. 
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PAT AND ALLOWANCES: Compnting Prior Service ef Member of Nurse 
Corps, Female. 

A member of the Reserve Nurse Corps called to active duty on June 18, 1017, 
had theretofore had service in the Army Nurse Corps and Navy Nurse Corps, 
so that her total period of service amounted to about three years and four 
montlis. Held that she was entitled to have all prior- service in both Army and 
Navy counted in computing her pay under the act of March 23, 1910 (36 Stat 
243, 249), and was entitled to be paid as of the second period of three years* 
service. 

322.31. 

War Department, J. A. G. O., December 13, 1917. — To The Adjutant General. 

1. The question submitted is whether Esther V. Hasson, Reserve Army Nurse, 
is entitled to longevity pay. 

2. Esther V. Hasson was, prior to and on February 2, 1901, serving under con- 
tract as nurse and chief nurse, and upon the establishment of the permanent 
Army Nurse Corps, on February 2, 1901 (31 Stat. 748, 753), was transferred to 
said corps in which she remained until August 15, 1901, at which time she was 
honorably discharged. On August 18, 1908, she was appointed a superin- 
tendent in the Navy Nurse Corps and resigned January 16, 1911. It does not 
appear when she enlisted in the Reserve Nurse Corps, but it does appear that 
she was called to active duty on June 18, 1917, and was at the date of request 
for ruling, November 6, 1917, still in service. Her combined service in the 
Army and Navy Nurse Corps amounts to 3 years, 3 months, and 26 days, and 
her contention is that she is entitled to an increase of pay for service in a 
second period. 

3. The act of March 23, 1910 (36 Stat. 243. 249), provides, in part: 

" The superintendent and members of the Female Nurse Corps shall here- 
after be paid at the following rates : ♦ ♦ ♦ Female nurses, fifty dollars per 
month for the first period of three years* service ; fifty-five dollars per month for 
the second period of three years' service ; sixty dollars per month for the third 
period of three years' service ; and sixty-five dollars per month after nine years* 
service in said Nurse Corps.** 

The act of May 13, 1908 (35 Stat, 127, 146), provides in part: 

" The Nurse Corps, female, of the United States Navy is hereby established 
♦ ♦ ♦. The superintendent, chief nurses, and nurses shall, respectively, re- 
ceive the same pay, allowances, emoluments, and privileges as are now or may 
hereafter be provided by or in pursuance of law for the Nurse Corps, female, 
of the Army.** 

In the case of one Delia V. Knight, Nurse Corps, female. United States Navy, 
July, 1910, who had served in the Army Nurse Corps from July 8, 1904, to Sep- 
tember, 1907, and who was on September 29, 1908, appointed in the Nurse Corps, 
female, of the Navy for three years and who claimed pay at the rate of $55 per 
month, the rate allowed for service in the second period, by reason of her prior 
Army service, the Comptroller on July 22, 1910 (54 MS. Comp. Dec. 280), held: 

"The act, March 23, 1910, supra, does not provide that the service shall 
be continuous nor does it provide that the services as Army nurse shall 
be credited for the purpose of increasing the pay of the Nurse Corps in the 
Navy, female, but I think it is fair to assume that Congress intended to recog- 
nize and compensate the Nurse Corps, female, whether in the Army or Navy, 
for increased knowledge and efficiency, and I do not think the services need 
be continuous, or in one branch of the seryice, in order to receive the benefits 
of the increase pay. 

* I am of opinion, and so decide, that the claimant is entitled to be credited 
with her three years* service in the Nurse Corps, female, of the Army in com- 
putinj< her pay in Nurse Corps, female, of the Navy.'* 

4. In ray opinion the reasoning of the opinion of the Comptroller just quoted 
is equally applicable to the claim of a nurse serving in the Army who has had 
prior service in the Navy ; and, therefore, that Miss Hasson is entitled to com- 
pute for purpose of longevity pay the service she has had in the Navy. 

ARMT: Assignment of Reserve Officers to Temporary Dnty. 

In time of actual or threatened hostilities the President may order officers 
of the Officers* Reserve Corps to temporary duty with the Regular Army in 
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grades that can not be filled by promotion, or to duty, permanent or temporary, 
in authorized positions in volunteer or other organizations, which include the 
National Guard drafted into the Federal service, or the National Army. 

210.33. 

War Department, J. A. G. O., December 15, 1917. — ^To The Adjutant General. 

1. In the preceding indorsement directing attention to the subject matter of 
a letter of Maj. Lund, One hundred and twenty-sixth Machine Gun Battalion, 
the question is submitted whether under section 3, Bulletin No. 16, War Depart- 
ment, June 22, 1916, officers of the Officers' Reserve Corps can be assigned to 
organizations of the National Guard drafted into the Federal service, 

2. The opinion of the judge advocate of the Thirty-fourth Division, Maj. 
H. R. Bitzing, as expressed in the second Indorsement, is concurred in. 

3. It is provided in section 2 of the selective draft act of May 18, 1917 (40 
Stat. 76, 78), that: 

"All persons drafted into the service of the United States and all officers 
accepting commissions in the forces herein provided for shall, from the date ot 
said draft or acceptance, be subject to the laws and regulations governing the 
Regular Army, except as to promotions, so far as such laws and regulations are 
applicable to persons whose permanent retention in the military service on the 
active or retired list is not contemplated by existing law, and those drafted 
shall be required to serve for the period of the existing emergency, unless 
sooner discharged." 

And the Army, as at present authorized, consists of (1) the Regular Army, 
(2) the Volunteer Army, (3) the Officers' Reserve Corps, (4) the Enlisted 
Reserve Corps, (5) the National Guard while in the service of the United States, 
and (6) the National Army, 

5. The act of June 3, 1916, section 38 (39 Stat. 166, 190), states the purpose 
of the Officers* Reserve Corps and makes provision for its use in time of war, 
as follows : 

. "In time of actual or threatened hostilities the President may order officers of 
the Officers* Reserve Corps, subject to such subsequent physical examination 
as he may prescribe, to temporary duty with the Regular Army in grades thereof 
which can not, for the time being, be filled by promotion, or as officers in volun- 
teer or other organizations , that may he authorized by law, as officers at re- 
cruiting rendezvous and depot, or on such other duty as the President may 
prescribe. 

The clear meaning of this provision Is that in time of actual or threatened 
hostilities the President may order officers of the Officers* Reserve Corps to 
temporary duty with the Regular Army in grades that can not be filled by 
promotion, or to duty, permanent or temporary, In authorized positions in volun- 
teer or other organizations, which would include the National Guard drafted 
into the Federal service, or the National Army. 



ENLISTMENT: Persons Authorized to Take Enlistments. 

An enlistment Is accomplished by executing the contract of enlistment and 
taking the oath of allegiance, but this can be done only when authorized by 
some person acting for the Government of the United States. Otherwise any 
person authorized to administer an oath might accept recruits and bind the 
Government. But where a person not regularly enlisted has been treated and 
recognized as an enlisted man \jy the Government, he may be properly enlisted 
and his enlistment dated back. 

342. 

War Department, J. A. G. O., December 15, 1917.— To the Chief Signal Officer. 

1. The question submitted Is whether John H. Martin, who filled out and 
signed an enlistment paper at Black Mountain, N. C, under date of November 
13, 1917, and was sworn to said paper by a notary public on November 19, 1917, 
is properly enlisted In the Army of the United States, There Is submitted with 
the papers an enlistment paper executed by John H. Martin, jr., who acknowl- 
edges himself to have voluntarily enlisted on November 13, 1917, and said 
enlistment paper was sworn to by him before a notary public as stated. 

2, Recruiting for the Army must be carried on as required by regulations or 
orders published by the War Department. Paragraph 840, Army Regulations, 
provides that recruiting for the Army, will be conducted by — 



OPIKIONS JUDGE ADVOCATE GENERAL OF ARMY. 269 

** 1. An officer for each regiment, post, or detachment, detailed by the proper 
commanding officer to enlist for the regiment, post, or detachment, or, when 
authorized by the department commander, for any troops In the department, or, 
when authorized by the War Department, for any organization In the Army. 

** 2. An officer detached from any organization by Its commander, with the 
approval of the War Department, to make enlistments for that organization 
and, when authorized by the War Department, for any organization In the 
Army. 

"3. Officers detailed on recruiting service by the War Department The 
regular details will be ordinarily for four years. (C. A. R. No. 38.)" 

The enlistment papers submitted contain Instructions to the recruiting officer 
and a certificate of enlistment to be executed by such officer which has not 
been accomplished by such officer. It Is true that the courts have held that an 
enlistment Is accomplished by the enlisting man executing the contract of en- 
listment and taking the oath of allegiance, but this must be understood to mean 
thfU he can execute the enlistment paper and take the oath only when author- 
ized by some person acting for the Government of the United States ; otherwise 
any person authorized to administer an oath who could get possession of an 
enlistment blank could accept recruits for the Army and bind the United States 
Government to accept persons so enlisted as soldiers In the Army with its 
attendant benefits to the persons so enlisted and obligations on the part of the 
Government. 

3. It is my opinion that Pvt. John H. Martin was not legally enlisted In the 
Army of the United States through the execution of enlistment papers before a 
notary public; but If his services as an enlisted man have been accepted and 
he has been regarded by agents of the United States as an enlisted man and 
furnished allowances or paid as such, he may now properly be enlisted In due 
form and his enlistment dated back to the date of his supposed enlistment before 
a notary public. This view is based upon the theory that the Grovernment in- 
tended to accept him as an enlisted man as of that date and that the failure to 
detect the irregularity In the manner of his enlistment was an error of the agents 
of the Government and not of the enlisted man. 



DESEBTION: DISCHARGE: Disposition of Alleged Deserter. 

The commanding general of a tactical division, to whose command an alleged 
deserter has been delivered, should have a physical examination made of the 
soldier. If such examination shows him to be fit for service, and if in the 
judgment of such commanding general the Interests of the Government so dic- 
tate, the soldier may be returned to his company commander, whether or not a 
request for such return has been made by his company commander. (A. R. 126.) 
When an alleged deserter, returned to military control, is found to be physically 
unfit for service, If he refuses to admit desertion, and if it be deemed Inadvisable 
to try him for his alleged offenses, application should be made to the Secretary 
of War for authority to discharge him without trial. (A. R. 126.) A soldier so 
discharged should be given the certificate of discharge provided for in subdi- 
vision 3 of Army Regulations 150. 

319.12. 

Degembeb 17, 1917. 
From : The office of the Judge Advocate General. 

To : The judge advocate, Division, . 

Subject: Inquiries contained In your communication of the seventh instant. 

(6) "2. It Is further requested that information be furnished as to whether 
or not the commanding general of a tactical division Is authorized to return an 
alleged deserter, delivered to his command, to his company commander, within 
the territorial department, without request for such return from the company 
commander. Attention invited to Army Regulations 126." 

In answer to the foregoing you are advised that it would be proper to have a 
physical examination made of the soldier and quoting from Army Regula- 
tions 126 : 

** If the examination shows that the man is fit for service, the commanding 
officer will cause such charges to be forwarded to department headquarters, or 
to be referred to a special court, or otherwise dispose of the case as the Interests 
of the Government may dictate.' 



»» 
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- If the man is found to be fit for service and in the judgment of the command- 
ing officer the interests of the Government so dictate, the soldier may be returned 
to his company commander without request for such return having been made 
by the company commander. 

(o) "3. Where an alleged deserter is returned to i^ilitary control, refuses to 
admit desertion and is found to be physically unfit for the service, requested in- 
formation whether he shall be, upon receipt of proper authority, dischacged 
pursuant to Army Regulations 150, subsection 1, or Army Regulations 150, 
subsection 3." 

You are advisod that in the opinion of this office if an alleged deserter, re- 
turned to military control, refuses to admit desertion and is physically unfit, 
and it is deemed inadvisable to try him for his alleged offense, application 
should be made for authority from the Secretary of War to discharge him with- 
out trial. (A. R. 126.) Subdivision 1, Army Regulations 150, provides for a 
certificate of honorable discharge only when the soldier's conduct has been such 
as to warrant his reenlistment and his service has been honest and faithful. 
It would not apply to the hypothetical case stated by you. Subdivision 2 pro- 
vides for a certificate of dishonorable discharge when adjudged by the sentence 
•f a court-martial or a military commission, and this would not apply to the 
case stated by you. By this process of exclusion it necessarily follows that sub^ 
division 3 of this article describes the character of. certificate of discharge that 
should be issued to the soldier referred to, if it is an actual case, in the event 
that he is discharged without trial by order of the Secretary of War. 



RETIREMENT: Retirement of Drafted National Gnard OIReer. 

Under section 112 of the national defense act of June 3, 1916 (39 Stat. 166, 
211), officers of the National Guard drafted into the service of the United States 
are entitled to the benefits of the pension laws. By section 2 of the selective 
draft act of May 18, 1917 (40 Stat. 76), the laws and regulations governing the 
Regular Army, except as to promotions, apply to such officers so drafted, in so 
far as such laws and regulations are applicable to persons whose permanent 
retention in the military service is not contemplated by existing law. It is not 
contemplated that officers drafted into the service are to be permanently re- 
tained therein. Therefore the laws governing retirement do not apply to them. 

210.85. 

December 19, 1917. 
Mr. A. E. Leslie, 

Live Oak, Fla. 

Deab Snt: Your letter of December 11, 1917, in which you state that you 
were a first lieutenant in the National Guard of Florida and as such were 
drafted with the Florida National Guard into the Federal service on August 5, 
1917, and appointed a first lieutenant In the Army of the United States, and that 
on October 29, 1917, as a result of a physical examination you were found unfit 
for active military service, and were, by the direction of the President, on 
November 14, 1917, honorably discharged from the service of the United States, 
and in which you request an expression from me as to whether you are entitled 
to retirement, has been received. 

Section 112 of the national defense act, approved June 3, 1916 (39 Stat. 166, 
211), provides, inter alia: 

"When any officer or enlisted man of the National Guard drafted into the 
sei^vice of the United States in time of war is disabled by reason of wounds 
or disability received or incurred while in the active service of the Uniteii 
States in time of war, he shall be entitled to all the benefits of the pension laws 
existing at the time of his service." But see section 312 of the war risk insur- 
ance act (40 Stat. 398, 408). 

Section 2 of the draft act, approved May 18, 1917 (40 Stat. 76, 78), provides, 
inter alia: 

"All persons drafted into the service of the United States and all officers 
accepting commissions in the forces herein provided for shall, from the date of 
said draft or acceptance, be subject to the laws and regulations governing the 
Regular Army, except as to promotions, so far as such laws and regulations are 
applicable to persons wJwse permanent retention in the military service on the 
active or retired list is not contemplate^ by existing lata." 

You were drafted under the President's proclamation for the period of th** 
war and your permanent retention in the Military Establishment was not con- 
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templated. This, in udclitiou to tlie express provisions of section 112 of tlie 
nntional defense act allowing National Guard officers pensions for disability 
incurred in line of duty, compels the conclusion that you are not entitled to 
retirement. The laws governing retirement apply only to officers of the Regular 
Army and do not apply to officers of the National Guard drafted into the service 
of the United States, and your rights, if any, are fixe^ by section 112, supra. 



APPROPRIATIONS : Heat And Light for Baildings of Knighto of Golambas. 

There is no statutory authority under which fuel and light can be furnished 
by the Government to the buildings of the Knights of Ck>lumbus at the canton- 
ments, and the War Department has no authority to permit the disposition of 
public property except as provided for by Ck>ngresa. 

680.32. 

War Department, J. A. G. 0., December 19, 1917. — To The Adjutant GeneraL 

1. In connection with a request of Chaplain Vincent J. Toole, Camp Sher- 
man, Ohio, that coal be furnished for the use of the Knights of Columbus 
building at that camp, the commanding general requests a decision as to 
whether the statutory authority for furnishing coal to the Young Men's Chris- 
tian Association is sufficient to cover the issue of fuel to the Knights of Colum- 
bujs, " in view of the similar character of their service to the Army," and he 
recommends, if such authority does not apply to the Knights of Columbus, that 
specific authority be granted for this purpose. In this communication, Chaplain 
Toole says: 

"The Young Men*s Christian Aissociation is supplied, and rightly, with coal 
issued by the quartermaster. This issue is made under statute authority of 
Congress. I am reliably advised that in every other cantonment this statute 
is construed by the authorities to likewise include the Knights of Columbus. 
The injustice of any other arrangement is perfectly manifest. This organiza- 
tion is performing exactly the same function as that of the Young Men's Chris- 
tian Association. It cooperates with the association in every activity for the 
general good, and it is perfectly well known that every man in the Army may 
share in the hospitality that it extends to all." 

2. Congress has recognized the Young Men's Christian Association in connec- 
tion with the Military Establishment by expressly authorizing the Secretary of 
War to permit the Young Men's Christian Association " to erect and maintain, 
on the military reservations within the United States or its island possessions, 
such buildings as their work -for the promotion of the social, physical, intel- 
lectual, and moral welfare of the garrisons may require, under such regulations 
as the Secretary of War may impose." (Act of May 31, 1902, 32 Stat. 282, 283.) 
The fuel and light for the Young Men's Christian Association buildings erected 
in accordance with such statutory authority are furnished by the Government 
under express authority contained in the annual Army appropriation act (40 
Stat. 40, 51), which provides "for furnishing heat and light for * * * the 
buildings erected at private cost in the operation of the act approved May 31, 
1902." 

3. There is no statutory authority known to this office under which fuel 
and light can be furnished by the Government to the Knights of Columbus 
buildings at the cantonments. The department has no authority to permit 
the disposition of the public property of the United States except as provided 
for by Congress, and if, as indicated by Chaplain Toole's communication, fuel 
is being'furnished for Knights of Columbus buildings at other cantonments by 
the military authorities, it is the view of this office that such action is un- 
authorized. 



GOYEBNMENT AGENCIES: Distribntion of OompaBy Fund upon Transfer 
of a Number of Men to Another Organization. 

Where a percentage of the enlisted men of a company are transferred to 
another organization a pro rata share of the company fund should be trans- 
ferred to the organization to which they are transferred. 

123.7. 

AVar Department, J. A. G. C, Deciember 20, 1917.— -To The Adjutant General. 

1. The Adjutant General has by the preceding indorsement referred to this 

oHice for remark a communication from Capt. E. W. Gibson, First Vermont 



272 OPINIONS JUDGE ADVOCATE GENERAL OF ABMY. 

Infantry, commanding Third Battalion, Camp Bartlett, submitting the ques- 
tions whether certain enlisted men, Companies L and M, First Vermont Infantry, 
having been transferred to other organizations, it is permissible to split the 
company fund, one portion going with the men transferred and the other por- 
tion remaining with the old company, and as to what is the method of pro- 
cedure in such cases and what disposition should be made of the council books. 

2. Certain enlisted men were transferred from Company M, First Vermont, 
to the One hundred and first Ammunition Train, Twenty-sixth Division. Prior 
to such transfer this company had accumulated a considerable mess savings 
fund, and the commanding officer, who was also transferred to the One hun- 
dred and first Ammunition Train, Twenty-sixth Division, prorated the mess 
savings fund thus accumulated and drew a check to the ofiicer who succeeded 
him In command of Company M, First Vermont Infantry, for the pro rata share 
of the men remaining with Company M and took with him an amount equal to 
the pro rata share of the men transferred from Company M to the One hundred 
and first Ammunition Train. Company L of the same regiment had accumu- 
lated a mess savings fund, and a transfer of a part of Its enlisted strength 
being made, the fund was turned over to the ofiicer succeeding to comniand of 
the company, who in turn drew a company check to the officer who was trans- 
ferred for an amount equal to the pro rata share of the several enlisted men of 
Company L transferred to the new organization. The council books of these 
two organizations, Companies L and M of the First Vermont Infantry, are now 
before Capt. E. W. Gibson, First Vermont Infantry, commanding Third Bat- 
talion, who submits the questions above stated. TJie general commanding the 
depot brigade. Twenty-sixth Division, Camp Greene, states In the second In- 
dorsement that it is understood that the procedure indicated in Capt. Gibson's 
letter was generally followed in transfers incidental to the reorganization of 
the Twenty-sixth and other National Guard Divisions, and requests an authori- 
tative ruling as to the correctness of the procedure and as to the disposition of 
the council books. 

3. The general provisions contained In Army Regulations 322-330, inclusive, 
are to safeguard funds accumulated, so that they may be used for therbenefit 
of the troops accumulating them. This office, by an opinion of November 16, 
1917 (Ops. J. A. G. 123.7), held: 

" Company funds are designed to be used for the benefit of the troops accu- 
mulating them. Such funds are derived chiefly, though not exclusively, from 
savings of rations. The administration of these funds is not governed by 
statute law, but by administrative rules established by the Secretary of War. 
There Is no rule or regulation specifically applicable to circumstances such 
as are presented by the within letter. Therefore the Secretary of War may 
use his discretion in the disposition of the funds referred to. 

" In the opinion of this office the fund should be disposed of so as to accom- 
plish as nearly as possible the purpose for which the fund existed. Primarily 
it existed for the purpose of adding to the comfort of the enlisted men of cer- 
tain organizations. It is stated in effect that these men are now so scattered 
that they can not be located. Presumably a part of them at least are with 
organizations now in Camp Greenleaf and It Is probable that a distribution of 
the fund among the organizations at Camp Greenleaf would more nearly ac- 
complish the purposes for which the fund was originally intended than any 
other feasible disposition. It is therefore recommended that the fund be so 
distributed. This may be done by direct apportionment or by apportionment 
through the post exchange. The recommendation of the Surgeon General Is 
concurred in." 

4. I am of the opinion that the disposition of the company fund of Com- 
panies L and M of the First Vermont Infantry, as stated by Capt. Gibson, is 
in accordance with the principles above set out and should be approved; and 
that proper entry should be made in the council books allowing credit for the 
amounts transferred with the men leaving the company and the council books 
be continued in use by the old organization. Company council books pertain to 
organizations and are a part of the records of the organizations to which they 
pertain. 

Note. — In an opinion of December 22, 1917 (Ops. J. A. G. 123.61), it was held 
that where an organization's post exchange accumulated a fund which was not 
distributed pro rata among its members upon the disbanding of the organization, 
and its former members are no longer in the service as enlisted men but are in 
the service as officers, the fund should be covered into the United States Treas- 
ury as " Miscellaneous receipts," for the reason that officers are not entitled to 
participate in the benefits of a company fund. 
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DISCIPLINE: Jurifldiotion of Conrts-MArtial as to Offenses Committed 
Prior to Enlistment. 

Cases arising under the eighty-first article of war, in regard to relieving, cor- 
responding with, or aiding, the enemy, or under the eighty-second article of war, 
in regard to spies, may be tried by courts-martial, regardless of whether the 
offenders were subject to military law at the time the offenses were committed. 
And under the fifty-fourth article of war a soldier may be tried for fraudulent 
enlistment though the act was committed prior to his Induction Into the military 
service. But In the absence of statute the general rule applies that a court- 
martial has no Jurisdiction of an offense committed prior to the entry of the 
offender into ttie military service. 

250.4. 

Decembeb 20, 1917. 

From : The office of the Judge Advocate Gteneral. 

To: The department judge advocate, Department, Charleston, S. C. 

Subject: Jurisdiction of couVts-martial to try a soldier for an offense com- 
mitted in time of peace and prior to enlistment. 

1. The department judge advocate, Department, cites the case of 

Pvt S — , Coast Artillery Corps, Third Company, , now in confinement 

awaiting trial by general court-martial. He states that — 

•* investigation would seem to indicate that in addition to the offenses with 
which this soldier was charged he may have been implicated in a burglary 
committed at the Hotel Tybee on December 11, 1916. This soldier enlisted 
December 19, 1916, so that if implicated he was at the time a civilian, and the 
offense was committed in time of peace." 

The letter concludes as follows: 

"The department judge advocate has expressed the view that if the in- 
vestigation shows that this soldier was implicated in the crime stated he should 
be tried by general court-martial, but a question has been raised as to the 
correctness of this view, and the opinion of the Judge Advocate General is 
therefore requested on this subject." 

2. The question thus presented may be stated baldly as follows: Can a per- 
son in the military service be tried for a civil crime committed by him prior 
to his enlistment? The question Is answered by a consideration of the second 
article of war, the relevant portion of which reads as follows : 

" The following persons are subject to these articles and shall be understood 
as included in the term * any person subject to military law * or * persons 
subject to military law* whenever used in these articles: * * *." 

"All officers and soldiers belonging to the Regular Army of the United States ; 
all volunteers from the dates of their muster or acceptance into the military 
service of the United States ; and all other persons lawfully called, drafted, 
or ordered into, or to duty or for training in, the said service, from the 
dates they are required by the terms of the call, draft, or order to obey the 
same; * * *." 

Cases arising under the eighty-first or eighty-second article of war may be 
tried by court-martial regardless of whether or not the offenders were subject 
to military law at the time the offenses were committed. Likewise under 
the fifty-fourth article a soldier may be tried for fraudulent enlistment, the 
act being committed prior to his induction Into the service. In the absence, 
however, of some such special statute the general rule is that a military court 
can not take jurisdiction of an offense committed prior to the entry of the 
offender into the military service. 



DISCIPLINE: ABTICLES OF WAB 2: Jurisdiction of Conrt-Martial Oyer 
Officials of American Red Cross in France. 

Under the general rules of international law, the second article of war, and 
General Orders, No. 82, War Department, 1917, officials of the American Red 
Cross accompanying the American forces in Prance are subject to the military 
law of the United States and to the jurisdicfton of American courts-martini, 
while within the American lines or while performing duties pertaining to the 
American forces. 
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260.4. 

War Department, J. A. G. O., December 21, 1917. — To the Surgeon Genial. 

1. The Surgeon General asks whether in France the officials of the American 
Bed Cross are subject to military law and to the military courts of the American 
forces. 

2. It is understood that the French and American Governments are discussing 
an arrangement whereby such officials will be agreed to be free from French 
jurisdiction and subject to the jurisdiction of American military tribunals 
exclusively. 

8. Until a special agreement is reached the general doctrines of intematiQnal 
law will control. These doctrines are to the effect that, as France consents to 
the presence of the American Army, France consents to waive jurisdiction over 
tiie members of that Army within the Army lines. (Wheaton on International 
Law, 8th ed. sees. 95, 99 : Calvo, I^ Droit International, vol. 3, sec. 1560 ; Bonfils, 
I.e Droit International, Nos. 614-623.) 

4. As General Orders, No. 82, War Department, 1917, shows, the United States 
" has accepted the cooperation and assistance of the American National Red 
Gross with the land and naval forces of the United States," and has granted 
commissions which, while conferring no military authority, "serve as certifi- 
cates of identity " and serve to secure cooperation with the American forces. 

5. Combining the general rules of international law with the General Orders, 
No. 82, War Department, 1917, and referring to Articles of War 2, the conclusion 
is that officials of the American Red Cross accompanying the American forces 
in France are subject to the military law of the United States and to the juris- 
diction of American courts-martial, at least while within the American lines or 
while performing duty pertaining to the American forcea (See Oppenhelm*s 
International Law, 2 ed. vol. 1, p. 501.) 



TAX: War Revenue Tax on Motor Tehicles. 

The war revenue act of October 3, 1917 (40 Stat. 300, 316), imposes a tax 
upon all automobiles, etc., sold by the manufacturer, producer, or Importer, 
which Is required to be paid by said manufacturer, producer, or importer. 
There is no authority of law under which motor vehicles purchased by the 
United States may be exempted from the tax In order that the purchase price 
may be correspondingly reduced to the Government. 

€12.23. 

War Department, J. A. G. O., December 21, 1917. — ^To The Adjutant General. 

1. The question presented by the officer in charge of cantonment construction 
fs whether purchases of motor trucks for the Army are exempt from the 3 per 
cent war tax required by section 600 of the war revenue act of October 3, 1917 
(40 Stat. 300, 316), to be paid " upon all automobiles, automobile truclis, automo- 
bile wagons, and motorcycles, sold by ths manufacturer, producer, or Importer." 
This question has arisen in connection with the purchase of motor trucks on 
October 8, by the camp quartermaster at Camp Funston, Kans. 

2. The officer In charge of cantonment construction suggests that while under 
section 601 of the war revenue act the manufacturer Is required to pay the tax, 
there Is nothing to prohibit the manufacturer from adding the amount thereof 
to the price paid by the purchaser, and, further, that on account of the large 
amounts of money necessary to be spent by the Government for motor trucks 
and other taxed articles the question is a very important one and will have a 
considerable effect on Army appropriations. 

3. As stated by the officer in charge of cantonment construction, it is required 
by the statute, section (501, thnt the tux be paid by the manufacurer, producer, 
or importer, and this office finds no authority whereby, In the purchase of motor 
trucks by tiie Government, the manufacturer or producer could be exempted 
from the payment of the tax in order that the purchase price might be 
reduced to that extent to the Government. Furthermore, this office has been 
advised Informally by the Internal Revenue Bureau of the Treasury Depart- 
ment that this question has^een fully considered by that office and the 
conclusion reached that there is no authority for making tax exemptions on 
Government purchases of motor vehicles. It appears, therefore, that under 
the existing law the purchase of motor vehicles by the War Department can 
not be made with any nnderstandinjr that the manufacturer or producer will 
be exempted from the payment of the war tax thereon. 
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DISCIPLINE: Construction of Paragraph 876, Manual for Courts-Martial, 
1917. 

Under paragraph 376 of the Manual for Courts-Martial, 1917, the reviewing 
authority is not required to write out in his own hand the order of approval, 
disapproval, or other action taken upon proceedings of courts-martial. It is 
sufficient if he signs such action with his own hand. 

December 26, 1917. 

250.42. 
From : The office of the Judge Advocate General. 

To : The assisant division judge advocate, Division. 

Subject : Interpretation of paragraph 376, Manual for Courts-MartiaL 

1. Acknowledgment is' made of receipt of your communication of the seven- 
teenth requesting an opinion as to the construction to be placed on paragraph 
876, Manual for Courts-Martial, 1917, reading in part as follows : 

" The appointing authority can not delegate to an Inferior or other officer his 
function as reviewing authority ♦ ♦ * ; nor can he authorize a staff or other 
officer to subscribe for him his decision and orders on the proceedings." 

You state that you have construed this to require the reviewing authority to 
personally write in and subscribe his decision and orders on records of general 
court-martial proceedings. 

2. Paragraph 376, Manual for Courts-Martial, 1917, to which reference is 
made, reads: 

" The reviewing authority can not delegate to an inferior or other officer his 
function as reviewing authority as conferred by the forty-sixth article of war ; 
nor can he authorize a staff or other officer to subscribe for him his decision 
and orders on the proceedings. He will sign in his own hand the action taken 
by him on the proceedings, his rank and the fact that he is the commanding 
officer appearing after his signature." 

This regulation was prescribed by the President under authority of law and 
therefore has the force and effect of law. It requires the reviewing authority 
to sign with his own hand the action taken by him in court-martial proceed- 
ings. In this connection your attention is also called to Digest of Opinions, 
Judge Advocate General, 1912, page 554. 

3. In the opinion of this office the reviewing authority is not required to 
write out In his own hand the order of approval, disapproval, or other action 
taken upon court-martial proceedings. It is sufficient if he signs such action 
with his own hand. 



ABSENCE: Expense of Returning Soldier Absent Without Leave. 

There is no general authority for payment of expenses Incurred by civil au- 
thorities for the arrest and return of soldiers absent without leave who are not 
deserters. In exceptional cases the Secretary of War may authorize the pay- 
ment of such expenses from the appropriation "Contingencies of the Army." 
(40 Stat 40.) 

242.42. 

War Department, J. A. G. O., December 26, 1917.— To The Adjutant General 

1. In the accompanying telegram from Camp Wheeler, Ga., signed " Hayden," 
authority is requested "to defray all lawful expenses such as turnkey's fees, 
board bills, etc., not to exceed $15 " in the case of soldie^ absent without leave 
arrested by civil authorities, and in the discretion of that officer to charge the 
same against the soldiers* pay. 

2. There is no general statutory authority for payment of the expenses in- 
curred by civil authorities for the arrest of soldiers absent without leave, and 
not deserters. In exceptional cases the Secretary of War may authorize the 
payment of such expenses from the appropriation " Contingencies of the Army " 
(40 Stat. 40), but in the opinion of this office no general authority can be given 
such as that requested in the accompanying telegram. 



ABTICLES OF WAB 9, 10: DISCIPLINE: Power of Commanding Officer of 
Base Hospital to Convene Special and Summary Courts-MartlAl. 

The commanding officer of a base hospital is the commanding officer of a 
" place where troops are on duty " within the meaning of the ninth and tenth 
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articles of war and, therefore, has power to convene special and summary 
courts-martial. 

Decembeh 26, 1917. 
250.42. 

From : Office of the Judge Advocate General. 

To: Maj. , judge advocate, Division. 

Subject: Power of commanding officer of base hospital to convene special and 
summary courts-martial. 

1. Your inquiry of December 15, raises a question whether or not the com- 
manding officer of the base hospital at Camp Wadsworth has authority to con- 
vene special and summary courts-martial for the trial of soldiers belonging to 
other organizations stationed at Camp Wadsworth who are patients in the base 
hospital. * 

2. It is the opinion of this office that a base hospital comes within the designa- 
tion " other place where troops are on duty *' as used in the ninth and tenth 
articles of war, and as such the commanding officer has authority to appoint 
special and summary courts-martial. 



DISCIPLINE : Gonrt-Martial Jurisdiction over Prisoners of War. 

General courts-martial have jurisdiction to try prisoners of war for military 
offenses and for offenses of a civilian nature. It Is Inadvisable under the pro- 
visions of the present Manual for Courts-Martial, paragraph 3 (a), to resort 
to a provost court or to a military commission In such cases. 

383.6. 

December 27, 1917. 

Prom : Office of the Judge Advocate General. 

To : The department judge advocate, Headquarters, Department. 

Subject: Court-martial jurisdiction of German prisoners of war. 

1. An opinion Is asked whether German prisoners of war In prison barracks 
are subject to court-martial jurisdiction for offenses of a civilian nature and 
whether military tribunals or provost courts may be established for trial of such 
prisoners. 

2. The doctrines of international law on jurisdiction over prisoners of war are 
embodied In the first sentence of article 8 of the regulations annexed to Hague 
Convention No. 4, of 1909, Rules of Land Warfare, 1914 ed., p. 158, as follows : 

" Prisoners of war shall be subject to the laws, regulations, and orders en- 
forced in the Armies of the State In whose power they are ; " 
for, though the Hague regulations are not. In a strict sense, In force at the 
present time, nevertheless, especially as they were ratified by Austria-Hungary, 
Germany, and the United States, they are good evidence of what Is just and 
acceptable. 

3. The doctrines of the United States are found in the Rules of Land War- 
fare, paragraphs 51, 68, and 69 ; and are to the effect that — 

" If prisoners commit crimes or acts punishable according to the ordinary 
penal or military laws they are subject to the military jurisdiction of the 
captor." 

4. Special courts-martial do not have jurisdiction over prisoners of war, for, 
according to Articles of War 13, such courts -martial have jurisdiction over only 
the persons enumerated in second article of war. 

5. According to twelfth article of war the jurisdiction lies in a general 
court-martial ; for prisoners of war are included under persons who by the law 
of war are " subject to trial by military tribunals," to quote the language of 
that article. 

6. While the Manual for Courts-Martial remains as it Is, It is Inadvisable to 
resort to a provost court or a military commission in such case. See Manual 
for Courts-Martial, paragraph 3 {a). 

7. What has been said Is applicable both to military offenses and to offenses 
of a civilian nature. 



SELECTITE DRAFT ACT: Drafted Minors. 

Where a registrant is certified by the proper draft board for military serv- 
ice as being within the draft age, he can not be discharged from the military 
status thus Imposed upon him either upon his own application or upon ap- 
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plication of his parent or guardian upon the ground that he is not in fact 
of draft age. In the absence of fraud the decision of the board so certifying 
is final. 

324.71. 

December 27, 1917, 
From : The office of the Judge Advocate General. 

To : The division judge advocate, Division. 

Subject : Status of conscripted men who registered when under age. 

1. This office is in receipt of your letter of the 7th instant in which you 
state applications are being received from the parents of soldiers over 18 and 
under 21 who registered and were subsequently drafted. You say it has been 
generally held that men so circumstanced should be discharged. You specifi- 
cally state: 

** It would seem that a man, who, knowing his true age, and being of sufficient 
age to enlist in the military service, voluntarily registers and is subsequently 
drafted should be obliged to serve. A different case would be presented if it 
appeared that the man registered under mistaken belief that he was of the age 
which would require his registration and subsequently discovered that he was 
over or under such age." 

The question as I view it is whether men who are now claimed by their 
parents or by themselves to be under 21 years of age, but who, in fact, reg- 
istered and gave their ages as 21 years, and thus brought themselves within 
the draft act, may now be discharged from the military status imposed upon 
them by the draft, upon application by the parent by way of a writ of habeas 
corpus or otherwise. 

2. The law involved is not the law of voluntary enlistment or muster as con- 
tained in section 1117, Revised Statutes, and section 27, national defense act 
(39 Stat. 166, 186), but the law to be applied is that found in section 2 of the 
selective service act of May 18, 1917. (40 Stat. 76, 77.) It is there provided in 
effect that all male citizens between 21 and 30 years of age are liable to regis- 
tration and draft ; and it is further provided in section 4 of said act that any 
and all questions of exemption and eligibility shall be determined by boards 
provided for in said act and appointed by the President under s .jh regulations 
as he shall prescribe. 

3. Clearly, In any view of the law the decision of such boards upon ques- 
tions of eligibility, including age, is final and beyond judicial inquiry, except 
in the well known cases of fraud, etc., which operate to the disadvantage of 
the soldier himself. The decision of such boards is final and unimpeachable in 
collateral attack. In this connection your attention is invited to the recenlly 
decided case of United States ex rel. Koopowitz v. Finley, 245 Federal 871, de- 
cided in the United States District Court for the Southern District of New 
York, November 3, 1917. There the relator, a citizen of Hussia, had never de- 
clared his intention to become a citizen of the United States. He was drafted 
for military service and ordered to report, and for failure to report was ar- 
rested by the military authorities and charged with desertion. He never made 
any claim for exemption on the ground of alienage in the manner prescribed 
by the presidential regulations. He did, however, state that he had made 
certain informal claims of exemption and that he failed to make them more 
formal because of assurances given him by members of the local board that 
because of his alienage he need not trouble himself further. These claims 
were denied by members of the local board. It is to the clear statement of the 
law relating to the decision of such boards that your attention is specifically 
invited. I quote you the following from the opinion of Mayer, judge : 

" Is a person who failed to claim exemption on the ground that he was a non- 
floclarant alien, and who now asserts, without contradiction, that he is such 
an alien, properly in the custody of the military authorities? 

" The remaining question is whether the local board wholly lacked jurisdic- 
tion. It is contended because nondeclarant aliens are exempted from the draft 
that no obligation was placed upon relator affirmatively to present his claim for 
exemption, and this is but another way of stating that by virtue of the act itself 
relator was automatically exempted. 

" It must be conceded at the outset that Congress had the power to subject 
all persons to the draft whether citizens or aliens. 

" The question, then, is whether, from the structure of the act, It was the in- 
tention of Congress that only those who claimed exemption should In proper 
cases be exempted or whether those entitled to exemption could disregard the 
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procedure provided for by the act and the regulations and show aliunde^ as here, 
that they fell within one of the statutory exempt classes. 

• ♦ '»■ ♦■.» 41 « 

" The whole plan of the act is undoubtedly to require that those who claim 
exemption shall affirmatively present their claim to the appropriate body so that 
that body can determine as a fact whether the person falls within the exempted 
classes. When, therefore, no such claim is presented and the proceedings of 
the local and the district boards are regular in every respect, the court can not 
go outside of the proceedings of the boards to determine independently some- 
thing which the act required should be determined by these boards.'* 

4. In the case to which you refer there is no opportunity for fraud except 
when committed by the man himself, and, of course, of this he could take no 
advantage. Even if it were otherwise and the decisions of such boards were 
not final, judicial inquiry would of necessity reach the same conclusion, for 
the reason that questions of age give no privilege to an alleged minor whose 
contract of enlistment is good as far as he is concerned. This is true because 
age is not of the substance of the contract of enlistment, and a person who 
voluntarily enlists, representing himself to be of proper age, can not destroy 
the status thus created on the ground that he does not possess the requisite 
qualifications. To hold otherwise would be to say that a minor is not at 
liberty to serve his country. It is a fundamental principle of national law, 
essential to national life, that every citizen, whether of sufl[icient age to make 
a contract or not, is under obligation to serve and defend the constituted 
authorities of the State and Nation, and for that purpose to bear arms when 
such service is required of him. These principles are recognized and discussed 
In the well known cases of In re Orimley, 137 United States 147, and In re 
Morrisey, 137 United States 157, where the principle is distinctly enunciated; 
that the age at which an infant shall be competent to perform military duty 
depends wholly upon the legislature ; and that questions of eligibility for such 
service are for the benefit of the Government, the party for whose benefit it is 
prescribed. If the matter of age were not incidental, then a person enlisting 
could utter a falsehood to create the military status and then by pleading the 
truth avoid It whenever It suited his purposes. 

5. Where, however, a statute actually forbids in prohibitory terms enlist- 
ment under a certain age, then possibly a contract of enlistment might be null 
and void, although that is doubtful. The sections of the selective service act 
here under consideration give no room for such question. Neither does the 
question submitted present an instance where a minor has enlisted vidthout the 
written consent of his parents or guardian. Such statutes are designed not 
merely to protect the immature minor from improvident action, but also to 
preserve the parent's or the guardian's right to his custody and service. And 
yet the parent or guardian may waive this right by silence or acquiescence in 
the minor continuing in the service and drawing pay from the Government. 

6. I am, therefore, of the opinion that where a district board certifies a 
registrant as being within the draft age, he can not be discharged from the 
military status thus imposed upon him upon application by his parent or guar^ 
dian, and that in the absence of fraud the decision of the board so certifying 
is final. To hold otherwise would make the military status a farce, destroy 
discipline, and offer a premium for falsehood and desertion. 



ABTICLES OF WAR 2: Discipline: Jurisdiction of Courts-Martial OTcr 
American Red Cross in France. 

American Red Cross officials serving with United States base hospitals in 
France are " persons accompanying or serving with the Armies of the United 
States in the field " within the meaning of the second article of war, and are 
therefore subject to the military jurisdiction of the United States. The same 
is true of the personnel of American Red Cross hoi^itals in France which 
serve soldiers and civilians or which serve civilians only, provided they have 
been recognized formally or informally by the Army of the United States. 

2504 

War Department, J. A. G. O., December 29, 1917.— To The Adjutant GeAeral. 

1. The Surgeon General asks whether the military laws of the United States 

apply to the personnel of hospitals in France, described respectively as follows: 
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(a) United States Army base hospital No. 39, personnel organized by the 
Red Cross, now commissioned or enlisted in the United States Army. This 
hospital is, it is understood, attached to and rendering service for the French 
army. 

"(6) American Red Cross military hospitals Nos. 1, 2, and 3, formerly the 
American Ambulance, the Hospital Benevole 21 bis, Blake's Hospital, and Mrs. 
Reid*s Hospital, the personnel of v^hich are partly commissioned or enlisted in 
the United States Army, and are partly civilian, whether American or foreign 
not of record. The functions of these three hospitals are not known here. It 
is surmised that they are not actually attached to the American Expeditionary 
Force, and that they extend relief to military and civil patients without 
discrimination. 

"(c) Red Cross hospitals maintained in France for civil relief only.*' 
2. When American Red Cross officials have been accepted by the United 
States and are performing in France service for any of the allied forces, 
'» they are, to use the words of the second article of war, " persons accompanying 
or serving with the Armies of the United States in the field ; " and hence 
American Red Cross officials with the hospital described in paragraph 1, sub- 
paragraph (o), are subject to the military jurisdiction of the United States. 
The hospitals described in subparagraphs (ft) and (c) are not, in a strict 
sense, military hospitals, as they furnish aid to civilians ; but, nevertheless, as 
the Army of the United States is operating quite as much for the benefit of the 
civilian population of France as for the benefit of the military population, the 
personnel of these hospitals must be held to be subject to American military 
jurisdiction in case the persons in question have been in some formal or in- 
formal way recognized by the Army of the United States; otherwise not 
What is important is neither what these persons are doing nor where they are 
doing it, but what description of persons they are. If they are " persons accom- 
panying or serving with the Armies of the United States in the field," there is 
military jurisdiction under the words of the second article of war. (See 
Geneva Convention of 1906, art. 10, and Rules of Land Warfare, pars. 133, 136.) 



OFFICE : Effeet of Aeceptanee of Commission in Officers' Reserve Corps by 
Drafted National Gnard Officer. 

An officer of the National Guard of a State was drafted, an^ thus became an 
oflScer in the National Guard component of the Army of the United States. 
Thereafter he accepted a commission in the Officers' Reserve Corps. Held, 
that he thereby vacated his commission in the National Guard component of 
the Army. 

324.24. 

War Department, J. A. G. O., December 29, 1917. — To The Adjutant General. 

1. In your letter of the 15th instant you submit the question of the status of 
an officer of the National Guard component of the Army commissioned in the 
Oflicers' Reserve Corps. Specifically, you state the case of a captain of the 
130th Infantry, x^^ational Guard of the United States, commissioned a major, 
judge advocate, in the Officers' Reserve CJorps, November 19, 1917. You further 
state that such officer accepted his commission November 27, 1917, and that he 
has subsequently been assigned to active duty as a major, judge advocate, in 
the Thirty-third Division. It further appears that he has not resigned his com- 
mission as a captain of Infantry, and the specific question is then asked whether 
acceptance of his commission as a Reserve officer automatically vacated his 
commission in the National Guard. 

2. In an opinion rendered by this office under date of August 30, 1917 (ante, 
p. 121), the following statement was made: 

" In the first place, ♦ ♦ * there is but one Army of the United States in 
the general sense, *The Army of the United States,' which consists of the 
Regular Army, the Volunteer Army, the Officers' Reserve Corps, the Enlisted Re- 
serve Corps, the National Guard drafted into the service of the United States, 
and the Additional Forces provided for in the National Army act (40 Stat. 76). 
Whoever holds a commission in any of these component forces is an officer of 
the Army of the United States. ♦ * ♦ And if an officer of the National 
Guard component, or the National Armj, or of tlie Reserve Corps, accept A 

87243**— 19 19 
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eommisaloii in an j otber compon^it forces he thereby vacates hte f onnor com- 
mission. 

** 8. In my judgment one may not hold two /offices in tlie same military estab- 
lislmient without specific legislative authority therefor. This may be regarded 
as indEnrentially established by the fact that Congress has deemed it necessary 
to protect the commission of an officer in the regular service when appointed 
to any other force fa& the Axmy of the United States. The inetHupatibility 
eztsttng between two offices in the same military establishment is obvious. It 
is settled that two <^ces are incompatible when a performance of tlie duties 
of the one will prevoit or conflict with the performance of the duties of the 
other, or when the holdhig of two is contrary to the policy of the law. 

'^Obviously, an officer of the National Army, for instance, may not perform 
the duties of an office of the National Guard, or of a Reserve offictf, and his 
own as well; and the same is true of the officers of the sev^til forces. For 
exanq^le, a Reserve officer has his functions established by law. As such, he 
may be used for certain ]q>ecified purposes. Obviously, he can not perform the 
functions wliich Inhere in his office as a Reserve eSBieT and at the same time 
those which inhere in office in any ot the other forces. Nor, with regard to his 
iiisictfve status, can it foe said that he stands available so to be used in both 
caimclties. Any other view would result not only in grave Inconsistencies but 
positive injury to the military service. Hoiding dual or multiple commissions 
in the same establishment can but frustrate the patent policy of tlie law." 

3. It is the opinion of this office tltat by accepting the commission as major, 
judge advocate, in the Officers' Reserve Corps, the officer in question vacated 
his commission of captain in the National Guard of the United States; and 
that his authority to discharge the duties under Ms first commission terminated 
when he aoc^tod an appointoMot bi the Offioers' ReBerve Corps and ^alifled 
therein. 
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allowance when transferred 254 

Transportation to station other than assignment allowable, if cost is not 

greater ^ 172 

BALLOON DUTY: 

Extra pay for aerial flights 6 

BANDS: 

Engineer bands can not have mess sergeant detailed 101 

Enlistment of musicians in Signal Corps, Aviation School, for musical purposes 

only not permitted 1 - 198 

Gratuitous services in public concerts not prohibited 92 

Outside engagements which do not interfere with civilians' employment may 
be accepted 193 

Signal Corps, Aviation School, may organize . 198 

BARRACKS. (See Quarters.) 
BASE HOSPITALS: 

Police duty should be done by enlisted men, not civilians 220 

BELGIUM : 

Enforcement of its conscription laws in United States beyond voluntary en- 
listments refused 146 

BEVERAGES. (Bee Intoxicants.) 
BIDS. {See Contracts.) 
BOARDS : 

EFFICIENCY — 

Discharge of National Guard officers can not be effected after draft upon 

previous recommendation of 266 

Expenses paid from appropriation ** Q. M. C. — Incidental expenses " 118 

EXAMINING — 

Delegation of authority to sign vouchers not allowed 148 

Expenses paid from appropriation, " Q. M. C. — Incidental expenses " 118 

Signal Corps reserve officers attached to Aviation Section eligible as 

members 238 

BONDS : 

Contractor must furnish bond before final payment for repairs can be made 186 

Reserve officers assigned as disbursing officers may be required to give . 45 

BOOTLEGGERS. (Bee Intoxicants.) 

BOUNTIES. (Bee Pay and allowances — reenlistment.) 

BUILDINGS: 

Sale of Government buildings without inspection illegal, and money may be 

refunded 160 

(See also Heat and light.) 
BULLETINS OP WAR DEPARTMENT. (Bee War Department bulletins.) 
BURGLARY : 

Soldier not subject to court-martial who before enlistment committed 273 

BURIAL EXPENSES: 

Not provided for cadets at United States Military Academy by any appropria- 
tion 62 

CABLES : 

Censorship over connections with foreign countries during war within powers 

of President and Secretary of War _ 74 

CADETS. (Bee Aviators; United States Military Academy.) 
CALL INTO FEDERAL SERVICE. (Bee Militia ; National Guard.) 
CAMP QUARTERMASTER: 

Personnel under jurisdiction of division commander 185 

CAMPAIGN BADGES. (Bee Badges.) 
CAMPS : 

Definition of military camp 201 

Laborers may be employed on construction over 8 hours per day 226 

Regulations governing camps in United States applicable' in Porto Rico: — 171 

Service can not be counted in computing longevity pay f 219 

{Bee also Cantoumenta.) 
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CANAL ZONE: Pag«. 

Citizens subject to draft — 55 

Governor has authority to censor all mail and cables in times of war 207 

Quartermaster Department permitted to arrange with Panama Railroad for 

transportation of troops on west side of -. 63 

CANCELLATION. {Bee Contracts.) 

CANDIDATES. {See Officers; Reserve Officers* Training Corps.) 

CANTONMENTS : 

Option for renewing leases of sites from year to year valid 104 

{See also Camps.) 
CAPTURED PROPERTY: 

Supplies used for subsistence of prisoners of war, but not turned oyer to them. 27 
CARS: 

Damage while on Government tracks should be repaired from appropriation 

*' Transportation of the Army and its supplies " — «— 189 

Motor vehicles. {See Motor vehicles.) 
CAVALRY : 

Expert riflemen in temporarily reorganized regiments entitled to same pay 

until qualified in Field Artillery 204 

Noncommissioned personnel of regiment provisionally organized as Field 
Artillery may all be retained 232 

Pay. {See Pay and Allowances.) 
CENSORSHIP : 

Governor of Panama Canal has authority during war of 1914-1019 207 

President, through Secretary of War, may control operations of cable connec- 
tions with a foreign country - 74 

CENTRAL DEPARTMENT, UNITED STATES ARMY: 

Commander without authority to discharge National Guard Officers as recom- 
mended previous to draft . 206 

CERTIFICATES. {See Discharge.) 
CHAPLAINS : 

First readers of Christian Science Church eligible :. 176 

Person not yet 41 years of age who was not appointed prior to May 12, 1917, 

not eligible 49 

CHARGES. {See Claims ; Contracts ; 9peciflc names of erimcB.) 
CHINA : 

Citizens not eligible for enlistment in Medical Enlisted Reserve Corps 245 

CHRISTIAN SCIENCE CHURCH : 

First readers eligible for appointment as chaplains 176 

CITIZENSHIP : 

Aliens lose American citizenship in event of return to native country . 57 

Americans not subject to draft if before May 18, 1917, they acquired foreign 57 

National Guard service in the Army of the United States unless under draft 

does not qualify toward naturalization 165 

CIVIL AUTHORITIES: 

Arrest of soldiers absent without leave must be requested by military authori- 
ties to Justify reimbursement of 275 

Delivery of deserter may be made to military authorities located outside Juris- 
diction of 229 

National parks outside Jurisdiction of - 112 

CIVIL OFFICE: 

Definition 235 

CIVILIAN EMPLOYEES : 

Oath of office can not be required from persons holding positions paid ^for 

from general appropriation .. ... 234 

Pay. {See Pay.) 

Police duty at base hospitals should not be done by . .. 220 

Psychological examiners at Army cantonments have no military status and 

can not wear uniform 196 

Resignation can not be prevented, but record may be made when reiisonable 

notice is not given before leaving 211 

War Department can not be charged with telegrams sent by Civil Service Com- 
mission directing eligibles to report -....». Ill 

{See also Employees.) 
CIVILIANS. (See Aliens; Citizenship; Civil authorities; BmployeeB.) 
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CLAIMS: 

Commutation of heat and light and Quarters. (See Qaafftem.) 

Commutation of ratieoca. {See RatiMis.) 

Contracts. (Be* Con tracts.) • Page. 

Damages to Government motor car justified st»pp4&g mUHefm pay.. -..x^- 164 

Damages to private property by truck used in maintcnanoe of Amy not UabiUty 

of Government - .— ,- _~«-^.— ™. — — - — . 225 

LOSSES — 

Civilian clothing of officer asd articles for use of family l««t in shipment 

not liability of Government 19 

' Horse equipment of officer lost by camp quartermaster not liability of 

Goverottent - , 158 

Private mount erroneously issued to another was liability of Government 159 

Medical treatmeat due National GnardsmaB injured after re^>OBding to 

President's call 87 

Notary public who took deposition should be paid fee fixed by judge advocate 225 

Repairs to railroad equipment damaged on Government tracks paid from ap- 
propriation " Transportatiott of the Array" 139 

Subsistence. (See Subsistence.) 

TBATVLINO EXrmVBKS 

Drafted men. not eatitled to allowance in reporting to local boards. .^. 240 

(See also Mileage.) 
CLERGYMEN. (See Chaplains.) 

CLERKS. (See CtvSian employees; Field clerics t Employees.) 
CLOTHING : 

Loss of civilian clothing of ofSLcer not liability of (Sovermnest .... . 10 

Uniform. (Sec Uniform.) 
COAL ALLOWANCE. (See Quarters.) 
COAST ARTILLERY CORPS : 

Gunner loses rating when transferred to Field Artillery 230 

Personnel of drafted Coast Artillery units of Nnt'onal Guard need not be as- 
signed to . 205 

COLLEGES : 

Students entitled to advanced standing in military science, although instruc- 
tion received at dilEerNit 242 

COMMAND : 

Appointment of eourts-martta!. (B^ Covrts-mArtlal.) 

Division commander may detail one staff officer to dutfoss ad another . 214 

Division commanders' jurisdictioB extends over peraonael of eamp ^larter- 

masters 185 

Officers assigned to a command are aubjcet to w@l of eentmandlng oAoer 214 

Reserve officers on active service exercise command appropriate to grade and 

rank . 17 

COMMANDEERING. (See Requisition.) 

COMMANDER IN CHIEF OF THE ARMY. (See President of the United l^atea.) 

COMMISSIONS. (.See Officers; Rank.) 

COMMUTATION OF HEAT AND LIGHT. (See QuartefS.) 

COMMUTATION OF QUARTERS. («ec Quarters.) 

COMMUTATION OF RATIONS. (See Rations.) 

COMMUTATION OF SUBSISTENCE. (See Subsistence.) 

COMPANY FUNDS. (See Funds.) 

COMPENSATION. (See Claims; Line of duty; Pay; Reward; Transportation 5 

Traveling expenses.) 
COMPTROLLER OF THE TREASURY, DECISIONS. {See Table of cases cited. 

ante, IX.) 
COMPULSORY ORDEB: 

Munitions for allies may be reijulred of manufacturers..- 38 

CONDEMNATION. (See Requisition.) 
CONDUCT. (See Line of duty.) 
CONFINEMENT: 

Disloyal soldiers, if alien enemies, subject to internment .... .. 262 

Enltstment period should not be extended to cover time lost prior to March 1* 

191T, while awaiting trial 24 

Sentence began on date of order publishing case, although reviewing authority 

attempted to suspend «^ «« IT 

CONGRESSIONAL RECORD. {See Table of texts Cited, ante, IX.) 
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CONSCIENTIOUS OBJECTORS : 

Draft obligation is the same as fer other citlaemi .^.••«_..«^.......« 149 

Farm or garden lahor does not exempt froca draft . « ^-' « , 149 

Red Cro«3 service does not exempt from draft .^ ^^.^..^.i^.^,^ 149 

CONSCRIPTION. (See Aliens; Draft.) 

CONSTITUTION OF THE UNITED STATES. i»ee Stattttes cited.) 

CONTINGENT FUNDS. (See Appropriations.) 

CONTINUOUS SERVICE PAY. (See Pay and allowances.) 

CONTRACTS : 

Amended bid accepted when clerical mistake was made in original . .. .. 25 

Bond must be furnished by contractor before final payment for repairs la 

made 18^ 

Breach of contract which made no proyislen for determining disputes can net 

be settled by executive officers of Government «-^ 78 

Cancellation for relief of contractor not in power of Government official 14, 81 

Clothing contracts may not provide for more than eight hours' worls on certain 

days of 48-hour week ^ 186 

Compulsory order may be issued for munitioaa far allies 38 

Eight-hour law not applicable to horse equipment and artillery harneso^.^.^ 123 

Enlistment. (See Enlistment.) 

Implied contract for hire of draft animala if necessary fer National G«ard «. 07 

In time of war articles may be ordered without formal — ^— 141 

Labor. (See Eight-hour law; Pay.) 

Leases. (See Leases.) 

Military supplies purchased without advertislitg are not limited by existing 

statutes « * ^— . .. 246 

Modification not Justified by advanced cost of raw material .-. «« 81 

Officer may retain interest in firm, provided he makes no effort te obtain 209 

Payment for repairs should be withheld until contractor replaces oertifled checis 

with bond 13S 

Pigment upon delivery for gooda purchased tab. shipping point, atthowgh 

before arrival at destination, not advance payment ^ 96 

Unauthorized by War Department for horses and mvdes for Nationai Guard 

called into Federal service not binding >^.«.^^..«. ._...« 67 

CONVENTIONS. (See Statutes cited.) 

CONVICTION. (See Coartff-martial ; aleo efiteiflo names ef ofeneee,} 

COOKS : 

Special duty pay astfaoriaed for....-..- ..- - lit 

CORPORALS : 

Cavalry regiment provisionally reorgaoissed as Field ArtiUery may retain its 

surplus only upon authorization of President » 232 

Lance corporals not noncommissioned officers ... ^ .— — 174 

CORPORATIONS. (Bee Contracts.) 

CORPUS DELICTI. (See names of speeifte effenaew,} 

CORREGIDOR PRISON GUARD. (See Guards.) 

CORRESPONDENCE. (i8fee Censorship.) 

COURT DECISIONS. (See Tablea of cajsea cited, ante^ yi.> 

COURTS. (See Civil authorities.) 

COURTS-MARTIAL : 

Appointed by War Department when commanding officer of tactical divislOD is 

accuser 289 

QBNKRAL COUBTS-MABTIAL 

Draft of National Guard into Federal service terminated exisltlQg.». .. 90 

Orders. (See Table of cases cited, ante* X.) 

Prisoners of war may be tried by ^— -««^-^— 276 

JURISDICTION — 

American Red Cross officials accompanying American BUpeditlonary 

Forces in France under ^ 278 

American Red Cross officials serving with United States base hospitals 

in France under 278 

Burglary committed before enlistment not within - ^ 27* 

Offenses of members of National Guard prior to draft remain under 90 

Prisoners of war may be tried 276 

Spies are all within . . 278 
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COURTS-MARTIAL— Continued. 

Manual. (See Table of texts cited, ante, XI.) Page. 

Place of trial should be determined by expense of securing witnessee 54 

Proceedings not invalidated by absence of accused when legal advice of Judge 

advocate was sought, unless rights were prejudiced 218 

Reviewing authority need not write action taken in own hand 275 

Sentences. (See Sentences.) 

Special courts-martial, commanding officer of base hospital may convene 275 

Summary courts-martial, commanding officer of base hospital may convene 275 

Witnesses. {See Witnesses.) 

(See also Reviewing authority.) 
COVENANTERS : 

Not required to take oath of office in civilian positions not specifically pro- 
vided for by law 234 

COW: 

Feed may be purchased from ration savings of detachment Gl 

CREWS : 

Government need not deliver furniture and kitchen utensils taken from cap- 
tured vessel to 27 

Stores may be sold to men on Army transports . 135 

CRIMES. (See Civil authorities; Courts-martial; also specific name of offense.) 
CRIPPLES. (See Disability ; line of duty.) 
CROSS-EXAMINATION : 

Accused subject to, after sworn statement, oral or written 161 

Unsworn statement does not subject accused to 161 

CUSTODY. (See Civil authorities; Courts-martial.) 
CUSTOMS DUTIES : 

Quartermaster supplies not exempt except by express legislation 103 

DAMAGES. (See Claims; Contracts.) 
DECEASED PERSONS : 

Burial expenses of cadets at United States Military Academy not provided 
for by any appropriation 62 

Death. (See Line of duty.) 

Enlisted reservist, unconscious at time of call and until death, was not in 

military service 268 

DECISIONS OF COMPTROLLER OF TREASURY. (See Table of cases cited, 

ante, VII.) 
DECISIONS OF COURTS. (See Table of cases cited, ante, VIII.) 
DECORATIONS OF HONOR : 

President as Commander in Chief may authorize , 197 

(See also Badges. 
DE FACTO OFFICERS: 

Commission in Officers' Reserve Corps accepted by officers continuing duty 

after termination of Medical Reserve Corps 188 

~i Medical officers,- between time of appointment and notice of physical rejec- 

] tion, was ' 167 

r Pay for services after termination of Medical Reserve Corps until commissioned 

in Officers' Reserve Corps, retained 221 

State administrative officer may act as de facto property and disbursing 

officer of National Guard 68 

DEFENSE. (See accused; name of specific offense.) 
DEMOTION. (See Rank.) 
DENTAL CORPS : 

First lieutenants serving less than 5 years eligible for promotion during 
the emergency 1 258 

Twenty-four years' service not required for promotion to miajor during 

the ^emergency 257 

DENTAL RESERVE CORPS : 

Officers should be commissioned with same grades and percentages as Medical 

Reserve Corps 213 

DEPARTMENT COMMANDERS. (See Command; Courts-martial.) 
DEPARTMENT OF JUSTICE : 

Expense of investigations for suppression of vice at camps should be borne, by- 245 
DEPENDENTS. (See Pay and allowances ; Quarters.) 
DEPOSITIONS : 

Fee may be fixed by Judge advocate where not fixed by law , ..^. 225 

Uie by Government in trials for desertion in time of war not allowed-. ... 182 
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DESERTION : Page. 

Delivery may be made to military autborities outside of State by civilian officer- 229 

Depositions may not be used by Government in trials in time of war 182 

Discharge without trial may be authorized by Secretary of War for deserter 

who does not admit guilt and is physically unfit for service 270 

Failure to respond to draft entails trial for 175 

In times of peace oflPender exempt from trial after three years from date of 20 

National Guardsman who left organization to enlist in Medical Depart- 
ment was a deserter 160 

National Guardsmen who fail to respond to call into Federal service may be 

charged with 18 

Place for delivery to guard may be established to avoid expense to civil 
authorities 178 

Reward for returning a deserter. i8ee Reward.) 

Trials to be held in place where there is least expense for witnesses 54, 182 

DETAIL. iSee apeciflc name of an organization or a duty.) 
DISABILITY : 

Injuries not resulting from willful neglect or immoral conduct In line of duty 215 

Provisional second lieutenant not entitled to retirement when disabled in 

line of duty 269 

DISBURSING OFFICER: 

Bonds may be required from reserve officers 45 

De facto incumbent in National Guard, although administrative staff officer, 

entitled to salary . 53 

DISCHARGE : 

Certificate from first enlistment may be issued In true name to soldier dis- 
honorably discharged from later enlistment , 23 

Commanding general of a tactical division may not approve dismissal of 
an officer . 261 

Deserter who refuses to admit guilt and who is physically unfit, if authorized 

by Secretary of War, without trial may be given 270 

Dismissal of officer In a tactical division must be confirmed by President 240 

Drafted men certified by draft board as within limits of the draft may not 

claim on basis of age . 277 

Exempted draftee at mobilization camp entitled to mileage to place from which 

ordered to camp , , 182 

Government not bound when member of National Guard after three years* 

service contrary to regulation was given . 153 

Minors, accepted by draft boards, can not upon application obtain , — , 277 

NATIONAL GUARD 

Officers after draft can not be discharged merely on surgeon's certificate 

of disability : 183 

Officers previously reported inefficient, after draft can not be glven_ 206 

Procedure for drafted officers : r- — ^ 266 

National Guard reservists should not be discharged to reenlist in active 

service of National Guard 8 

Provisional officer in Regular Army may not without due investigation be 

dismissed '- 230, 251 

Rank following discharge. {See Rank.) 

Rejection of drafted man subsequent to induction did not operate as 238 

Syrians subject to draft can not be released to enlist in Syrian Army 170 

Tactical division officer's dismissal must bft approved by President 239 

Temporary officers may be removed by President without restriction , 230 

Travel allowance to place of acceptance due to drafted men discharged to 

enter Enlisted Medical Reserve Corps 240 

DISCIPLINARY BARRACKS : 

Vocational training may be established : ''O 

DISCIPLINARY ORGANIZATIONS : 

Integral part of Army 73 

{Bee alBo Disciplinary barracks.) 
DISCIPLINE. {Bee Courts-martial ; Prisoners ; Rank ; Sentences ; name of apecifle 

offense,) 
DISEASE. {Bee Medical treatment.) 
DISLOYALTY : 

General policy recommended in regard to soldiers suspected of -— ™- S62 

DISMISSAL. (Bee Discharge.) 
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DISTINGUISHED SERVICE MEDALS : 

Preiridcnt mof ftiith<»isft^.«-...«... _„^^ ^._-. . .„ ., ^^ _^ 197 

M^TRICT OP COLUMBIA: 

Serrlce of commiMi«!ied officers iK NatioiMkl Gkutrd ^ oia not be eoBsUteied 
in determining reUtiYe rank -«——.-«-. . --.,_. 148 

(/9e0 also Army Medical School.) 
DIVISION COMMANDERS : 

Jurisdiction extends over i^rsoanel ol carnf^ ^narternuusters _„__,,^ .._, 185 

Staff officer may be detailed to perform duties of anotber hy . . __ 214 

DIVORCE: 

Alimony claim does not Justify stoppage of soldier's pay «-- «„ lfJ2 

DRAFT : 

Belgian conscription law can not be enforced in United States - - «— . 146 

Discharge on basis of age may not be claimed where draft board Jiaa cestlfled 

that age ia within Itmlta of . - 277 

Enlistment oath should not be administered to drafted men _» 169 

EXEMPTION — 

AlafilEans can not clAim ; -. «. « 55 

Conscientious- objectors not entitled by farm, labor off aeryice with Red 

Cross to 149 

SLcpatriation subsequent to May 18, 1917, does not €3Eemp>t American 

Filipinos may claim- 55 

Hawalians can not claim 55 

Natives of Panama Canal Zone may claim .. 55 

Pay and mileage allowed to men exempted at mobilisation camps .».«. 182 

Failure to respond entails trial for desertion , I75 

Pay begfns on date specified to report for miHtary duty 162 

Rejection as physically unfit subsequent to induction did not operate a« dieh 

charge — ;._ 238 

State staff officers may be draffed by Secretary of War after Aag. 5, I9I7 198 

Syrians suhject to draft can not be released to enlist In Syrian Army 170 

TraYeling expenses to place of acceptance may be paid to drafted men, dis- 
charged to enter Enlisted Medical Reserve Corps 240 

Traveling expenses to repoft to local board not a cfakn 240 

Voluntary enliistment may be used concurrently with.. «— -«_^ 64 

(J8S0B aUa Army ; Ni&tional Guard.) 
DSINKINO. {See Intoxicants.) 
DRY ZONES. (See Intoxicants, j 
DUTIES. (See Tariff.)' 
DUTY : 

Abandonment (9ee Absence without leave; Desertion.) 

ACTIVB — 

Ebltsted reservtflt unconscious at time of call and until death was not fB 268 

National Guardlsman,. not formally furlonghed to reserve, considered in 22 

Detached duty performed by nurses it base hosp^ital without mess system 75 

Extra duty defined « 51, us 

Allowances. (See Qtsarters.)' 

Army nurses on duty at base hospitals are on ^ 210 

In connection with National Guard by Regular Army officer does not tncltide in- 
spection at accounts. . 218 

Police duty at base hospitals should not be done by efvflfian employees .. 220 

Retired soldiers. (See Retired enlisted men.) 

Special duty defl'ned -..-«-.. 51 

Staff: (Bee StKff Oaty.y 
(See also Line of duty.) 
EDUCATIONAL INSTITUTIONS, (fltew CoMeges ; United State* Military Acad^ 

emy.) 
KPPICIBNCY BOARDS: 

Discharge of National Guard officers can not be effected after dsaft ttpon pre- 
Ti«nB rveofBOMndfttioB o*» ^^ «_«_ « ^ ^M 

Expenses paid from appropriations, " Q. M. C. — Incidental expenses " ^-w 118 

BIGHT-HOUR LAW : 

Camp quartermaster may employ laborers for over 8 hours per day in estmov^ 

dinaxy emecgescy ^^^ .,.>^>^ s— — — ,™— «^™..«. 226 
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EIGHT-HOUB LAW — Contlnned. Pag«. 

Clothing contracts may not proylde for more than 8 hotmf wortc on certain 

days of 48-hoar week 186 

Contracts for ha rn ess and horse eqniinnent not gOTerned by 123 

Contracts fbr mannfactnre of sights to be soM generally not governed by 102 

Extra pay for overtime work should be given mechanics paid from lump-sum 

appropriatioBfl , «_ 134 

Ohio River dam eonstmctloti not governed by » -, «« 124 

ELECTIVE FBAN€HX«E : 

Drafted forces set excluded from 97 

ELEVATORS : 

Barracks and quarters appropriation may be used for installation tn Quarter- 
master C^ps d^wt «»-. 128 

EMERGENCY ; 

Laborers at eu&p may work overtime tn «. 226 

Stevedores at camp may work ov«rtiine 1» -.—-.« 226 

EMPLOYEES : 

Interest in firm or corporation coatracting with Cfovemment may foe retained If 
effort to obtain contracts Is not made by former. « »_« 209 

(iSTee otto CtvlMftB employeeB; Sigbt-hour law.) 
BBTEMY ALIENS. (See Alieas.) 
ENGINEER CORPS: 

First-class privates, Regular Army Reserve, recalled to active duty should be 

eBr<dl«d as privates,, first class — ^-«. «. 6 

ENLISTED MEN : 

Absence, i&te Absence witlio^ Seave.) 

Discharge. (See Discharge.) 

Dui;y. i»99 D«ky.) 

Employment not competitive with local civilians alleireA If approved by com- 
manding officer -.«-«*._—. : ; 104 

Insane. i8ee Insane persons.) 

LANCB COBPOBALS 

Extra pay as InstractflKS not availiBbte fbr 174 

Not noncommissioned officnm * ^ .« . 174 

Noncommissioned officers. {Bee NoncomaiiWidoned oftee^,) 

Personnel of i^ oompoaents <rf Army may te regsrcled as laterefaasgeable and 

carried on same muster roll -— 202 

Rank. {See Rank.) 

Strea^eh of Regular Army may^ be increased to bring line organizations op to 

requirements^ of tlie emergency — „. 59 

Transfer. (See Transfers. ) 
BNLISTBD RBBERVE CORPS : 

Assigned to duty with Regular Army, but can not be integrated therewith .^ 34 

Chinese or Japanese subjecl a not ellglbie 245 

Individuals may be transferred to Regular Army 142 

Member who was unconscious at time of call to duty and until death was not 

tn military service 258 

Organization of railway engineers may be formed by Executive order out of 34 

Pay forfeited by failure to qualify can not be claimed by member who reported 

for active service 99 

Philippine Islands citizens not eligible • ... ......... 245 

ENLISTMENT : 

Aliens. (See Alien&) 
Conscription. (See Draft.) 

Deserter from National Guard can not reenlist in Medical Department ICo 

Discharge. (See Discliarge.) 

Fitiixdnlent enlistment committed by enlisting in Medical Department after 

deserting tram National Guard 165 

Irregular enlistment remedied by enllstlug In due form and antedating 268 

Legal only when executed before authorized officer 288 

Musicians may not be enlisted in Signal Corps, Aviation School, solely for 

musical purposes '. -».. . 198 

National Guard. (See National Guard.) 

Navy, service during Spanish-American War counted as double time in com- 
puting service for retirement of enlisted man 206 

Notary public can not execute papers of^ . .. 268 
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ENLISTMENT— Con tinned. 

OATH — Page. 

Drafted men need not be sworn - 169 

Officer of Medical Reserve Corps who performs duties should take 188 

PEUIOD — 

Drafted man draws pay from date specified to report 102 

. Thirty years of combined service in difTerent components of Army entitles 

to retirement 255 

Time lost by absence without leave must be made good 24 

BEENLISTMENT — 

Constituted by enlistment in Regular Army following term in Philip- 
pine Scouts 235 

Not allowed dufing emergency 29 

Voluntary enlistment and draft may be used concurrently - 64 

Women may not be enlisted in Ordnance Department . 223 

EQUIPMENT : 

Contracts not governed by eight-hour law .. - . 123 

Issue. (See names of organizations.) 

Loss of officer's horse equipment by camp' quartermaster not legal claim against 

Government « : 168 

ERRORS. (See Accused ; Courts-martial.) 
ESCAPE : 

Reward may be paid for apprehension of escaped garrison prisoner • 172 

ESPIONAGE : 

General policy recommended in regard to soldiers suspected of . 262 

EVIDENCE : 

Depositions not used by Government in trials for desertion in time of war • 182 

Witnesses. (See Witnesses.) 

(See also specific name of offense,) 
EXAMINATIONS. (See Accused; Boards; Survey.) 
EXCHANGE. (See Post exchange.) 

EXECUTIVE ORDERS. (See President of the United States.) 
EXEMPTION FROM MILITARY SERVICE. (See Draft.) 
EXPATRIATION. (See atizenship; Draft.) 

EXPENSES. (See Baggage ; Mileage ; Reward ; Transportation ; Traveling aUow- • 
ances.) 

EXPERT RIFLEMEN : 

Pay should continue for members of reorganized Cavalry regiments until quali- 
fied in Field Artillery - ; -__ 204 

EXPLOSIVES: 

Manufacture may be ordered by Government and transferred to allies 88 

EXTRA DUTY: 

Definition 51,118 

(See also Pay and allowances.) 
FARES: 

Drafted men not entitled to, in reporting to local boards 240 

Land-grant railroads not entitled to compensation for transporting troops 86 

FEED : 

Ration savings may be used for cow . ... ... ... 61 

FEES: 

Notary public's for taking depositions, may be fixed by Judge advocate . 225 

(See also Reward.) 
FELONIES. (See specific name of offense,) 
FIELD ARTILLERY : 

Cavalry regiment provisionally reorganized may retain all of its noncommis- 
sioned personnel only upon authorization of President 232 

Members of temporarily reorganized Cavalry regiments entitled to expert rlfie- 

man's pay until qualified in . . ... .. . • 204 

FIELD CLERKS : 

ARMY FIELD CLEBKS 

Service as enlisted man hot included In service necessary to obtain allow- 
ances for quarters 221 

Supplies may be purchased from Quartermaster Corps as civilians by 

acting - — 45 

Uniform lawfully designated by Secretary of War — .. ..... — ..... 155 

Uniforms must be purchased.... — , — .— .- — ....... 155 
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FIELD CLBRKS — Continued. Vtkg%, 

Hunting privilege not a right „ . 37 

Not entitled to heat and light allowances in public quarters 26 

QUARTBRHASTEB CORPS 

Reservist called Into active duty causes vacancy which may be filled by 

temporary appointment 87 

Uniforms lawfully designated by Secretary of War and must be pup> 

chased - 155 

FIELD SERVICE: 

Army nurses on duty at base hospitals In 210 

FILIPINOS. (Bee Philippine Islands.) 
FIREARMS : 

Clubs in Philippine Islands can not obtain rifles from Secretary of War IS 

FIRMS. (See Contracts.) 

FIRST LIEUTENANTS. (See Officers; Rank.) 

FLYING. (See Aviators.) 

FOOD. (See Feed; Rations; Subsistence.) 

FOREIGN ARMIES : 

Service can not be considered In rating military aviators 194 

Syrians subject to draft can not be released to enlist in Syrian Army 170 

' Voluntary enlistment only permitted in United States for service in armies of 

allies 146 

FOREIGN GOVERNMENTS : 

Surplus stores may be transferred at cost to allies 137 

FOREIGN SERVICE. (See Pay and allowances.) 
FOREIGNERS. (See Aliens; Foreign armies.) 
FORFEITURE OF PAY. (See Pay and allowances.) 
FORMS : 

81, P. M. G. O., sec. 5 162 

98 W. D., Militia Bureau 22 

575, A. G. O J 100 

FRANCE : 

Examination and settlement of money and property accounts in France are 

legal 140 

FRIENDS : 

Society of, exemption from draft not permitted for farm labor or service 

with Red Cross : ;.. 149 

FUEL. (See Heat and light; Quarters.) 
FUNDS : 

COMPANY 

Books remain with organization in case of transfer of part of personnel-. 272 

Transfer of part of personnel requires transfer of pro rata share of 272 

Ration savings of detachment may be used for maintenance of cow .. 61 

(See also Appropriations.) 
FUNERALS : 

Burial expenses of cadets at United States Military Academy not provided 

for by any appropraition 62 

FURLOUGH : 

Absence after notice of revocation of furlough is without leave 9 

GARBAGE : 

Money received from sale of garbage from military camps must be deposited 

in the Treasury 255 

GENERAL STAFF. (See StafT duty.) 
GENERALS. (See Officers.) 
GENEVA CONVENTION. (See Statutes cited.) 
GERMAN RED CROSS. (See Red Cross, German.) 
GERMANY : 

War declared on April 6, 1917, by United States against - 61 

(See al80 Aliens, Enemy ; Prisoners of war.) 
GETTYSBURG NATIONAL PARK : 

Government regulations do not permit searching of vehicles suspected of 

carrying liquor into 112 

GOODS. (See Claims ; Contracts ; Stores.) 
GOVERNMENT AGENCIES : 

Federal construction work on military reservation not subject to regulation 

by State laws . .— .. 183 

(See also Funds ; Post exchanges ; Railroads.) 
87243^—19 20 
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GRADE. (See Rank.) 

GBAND JUBY : Page. 

Possessions of GovenmeBt pr<Hl»ert]r by ciTtiiftxui should be rtported ta...-.^ 15 
GRATUITIES. (See Pay and allowances.) 
GUARDIANS. (Bee Insane persons.) 
GUARDS : 

Base bosikitaile shouM bctve enlisted men as . . .« 220 

Deserters may be delivered to detail stationed in Nevada or sent for the purpose. 170 

Extra-duty pay allowed Philippine Scouts stationed at Corregridor 115 

GUNNERS : 

Transfer from Coast Artillery to Field Artillery causes loss of rating and 

additional pay «_. 289 

HAGUE CONVBNTION. (See S«atute» eited.) 
HARNESS : 

Contracts not governed by eight-hour law.. — ™.-.™«— ^ 12S 

HAWAII : 

Citizens subject to draft , 55 

HEAT AND LIGHT : 

Armory expenses of Natloaal Gward incurred after August 5> 1017, paid from 

Quartermaster Corps app^ropriation 170 

Hostess houses of Young Women's Christian Association may not be fur* 
nished free 241 

Knights of Columbus buildings at cantonments may not be furnished free 271 

TOUNQ MBN'S christian ASSOCIATIOS 

Buildings at Army station ronnected with central heating and ligbtlng^ 

system out of Quartermaster Corps appro^riati<Hk.. 204 

Buildings entitled to free 208 

(See also Quarters.) 
HOME GUARD: 

May be authorized by Secretary of War to wear uniform similar to that, 

of United States Army 187 

States may maintain, but individual members are subject to draft into 

Federal service -« — « 180 

HORSE EQUIPMENT: 

Contracts not governed by eight-hour law 123 

Lose of offieer'Sy by camp quartermaster not legal claim against Government 158 

HORSES : 

Contracts made by National Guard officers in Federal service for horses and 

mules not binding 67 

(See also Mounts.) 
HOSPITALS : 

Insane persons may be treated in private institutian^ when Government hos- 
pitals will not acommodate 86 

Police duty at base hospitals should be done by enlisted men, not civilianSw 220 

(See also Insane persons; Medical treatment.) 
HOSTESS HOUSES : 

May not be furnished with heat and light by Government — .«— 241 

HOURS OF LABOR. (See Eight-hour law.) 
HOUSEHOLD EFFECTS: 

Not shipped at public expense on transfer In the field, but only on change of 

statkm 254 

HOUSES. (See Hostess houses; Knights of Columbus; Quarters; Real estate; 

Young Men's Christian Association.) 
HUNTING PRIVILEGE : 

Field clerks not entitled to --.-.-..i « 87 

ILLNESS : 

Enlisted reservist, unconscious at time of call and until death, was not in 

military service — . .- — -.— * 258 

(See also Disability ; Hospitals; Line of duty; Medical treatment.) 
IMPRISONMENT. (See Confinement.) 
INCOME, TAX : 

Commutation of quarters, heat and light subject to .... 233 

(See also Taxes.) 
INCOMPATIBILITY OF OFFICE. (See Officers; National Guard; Rank.) 
INDEMNITIES. (See Bonds; Claims.) 
INDUCTION. (See Draft) 
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INPANTBT! P»g«. 

Machine-gun units not provided with battalion snppljr sergeants......^. 224 

Port* Blco Beslnent of tuimntry, irk«ii ttrnptnLry vaeaacietf resvlt from ap- 
pointment of oAcera to other teeetr ■ubjr be anpirttod with temporary officen. 253 
INFANTtS. (See Minors.) 
INJURIES : 

National Guardsman injured after responding to President's call entitled to> 

medical treatment ^ 87 

Not resulting from willful neglect or iauBoral conduct in line <^ duty 215 

INOCULATION : 

Compulsory inoculation legnl in the Army : ig9 

INSANE PERSONS : 

Pay due insane soldiers must be collected through guardian or committee ap- 
pointed by law 116 

Treatment in prlyatc institutions allowed when Government hospital will not 

accommodate — « .- « « 36 

INSIGNIA OP MERIT : 
Badges. {See Badges.) 

President as Commander In Chief may authorize - -^— 197 

INSPECTOR GENERAL'S DEPARTMENT: 

Detail of staff ofBcer by division commander to duties of division inspector 

does not make him an ofBcer of ^ 214 

Increase of personnel supplied from the Army at large L 184 

INSTRUCTION. (See Camps; Colleges; Military instruction; National Guard.) 
INSULAR POSSESSIONS OF UNITED STATES. {See Philippine Island ; Porto 

Rico.) 
INSURANCE : 

Workmen's compensation law requiring deposit by workmen Inapplicable when 

working for Government on military reservation 134 

INTERNMENT : 

Disloyal soldiers subject to 262 

INTERPRETERS : 

Corps may be included in headquarters organization . ...^ 50 

Corps may not be organized as special and technical troops QO 

INTOXICANTS : 

Definition of violation of section 12 of selective draft act 200 

Department of Justice must stand expenses of investigations against boot- 
leggers at camps 245 

Sale prohibited within specified distance from camps in Porto Rico 171 

Unless subject to military law» offenders will be prosecuted by Federal at- 
torneys ; 200 

Vehicles suspected of carrying liquor into Gettysburg National Park may not 

be searched 112 

JAPAN : 

Citizens not eligible for enlistment In Medical Enlisted Reserve Corps 245 

JUDGE ADVOCATE GENERAL : 

Opinions, (ffee Table of cases cited, ante, IX-X.) 
JUDGE ADVOCATE GENERAL'S OFFICERS' RESERVE CORPS: 

National Guard commissions vacated by acceptance of commission in . 279 

JUDGE ADVOCATES : 

Field officer of Mexican punitive expedition was on duty with an orgnntza- 

tion when serving as 10 

National Guard needs may be met by appointing for limited court-martial 

jurisdiction acting 5 

JUNIOR MILITARY AVIATOR. (See Aviators.) 
JURISDICTION. (See Civil authorities ; Courts-martial.) 
JUSTICE, DEPARTMENT OF : 

Expense of Investigations for suppression of vice at camps should be borne by. 245 
KNIGHTS OF COLUMBUS : 

Buildings at cantonments may not be furnished with fuel and light by Gov- 
ernment... -.— . p.- — . ..... 271 

LABOR: 

(See also Civilian employees; Eight-hour law; Employees.) 

Competition prohibited between enlisted men and union or unorganized 193 

LANCE CORPORALS : 

Extra pay as instructors not available for .... 174 

Not csmmissioned officers.. — .... — . ..... — ...... ...^i...... 174 
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LAND. (Bee Leases,) 

LARCENY: Page. 

Evidence of possession of Government property should be presented to grand 

Jury to obtain indictment - 15 

LAUNDRIES : 

Post exchanges may not act as agents, but may act as middlemen 212 

LEASES : 

Option valid for renewal from year to year of cantonment site 101 

Property of officer may be leased by Government provided owner does not act 

as agent for United States 210 

Revocation at request of lessee of Government property unauthorized 14 

LETTERS : 

Governor of Panama Canal has authority to censor during war of lW.4-1919 207 

LIABILITY. {See Claims.) 
LIEUTENANTS. (See Officers ; Rank.) 
LIGHT. (See Heat and light; Quarters.) 
LIMITATION OP ACTIONS: 

Deserter in time of peace if not apprehended within three years exempt from 

trial 20 

LIMITS OF PUNISHMENT : 

Offenses committed In time of peace» governed by maximum punishment 

order, regardless of time of trial 119 

LINE OF DUTY : 

Death of drafted man, rejected as physically unfit after having been accepted, 

in : 238 

Death of sentry at post on railway bridge not due to misconduct was in 215 

Enlisted reservist, unconscious at time of call and until death, was not in 

military service 258 

Injuries not resulting from willful neglect or Immoral conduct in 215 

Injuries received when passing between cars of train which started suddenly 

incurred in ^_ 217 

Walking on railroad bridge at night not misconduct and was in «. 216 

LINE OF THE ARMY. (cSee Army.) 
LIQUORS. (See Intoxicants.) 
LOCAL BOARDS. (See Draft.) 
LONGEVITY PAY. (See Pay and allowances.) 
LOSS OP GRADE. (See Rank.) 
LOSSES : 

Compensation for private property lost in shipment under orders does not 

include civilian clothing or articles for use of family 19 

LUMBER : 

Surplus of spruce may be transferred at cost to allies . 137 

MACHINE-GUN ORGANIZATIONS: 

Not provided with battalion supply sergeants 224 

MAIL: 

Censorship by governor of Panama Canal during war of 1914-1919 authorized. 207 
MAJORS. (See Rank.) 

MANUAL FOR COURTS-MARTIAL. (See Table of texts cited, ante, IX.) 
MANUAL FOR QUARTERMASTER CORPS. (See Table of texts cited, ante IX.) 
MANUFACTURERS. (See Contracts; Requisition.) 
MARINE CORPS: 

Member detached for service with Army can not be rated as junior military 

aviator » 236 

MARKSMEN : 

Pay should continue for members of reorganized Cavalry regiments until quali- 
fied in Field Artillery 504 

Transfer from Coast Artillery to Field Artillery causes loss of rating and 
additiona;! pay . 239 

MATERIALS. (See Stores; aJso specific names of articles.) 

MEALS. (See Rations; Subsistence.) 

MECHANICS: 

Supply company, Quartermaster Corps, may Include mechanic, with pay of 
mechanic of Field Artillery.. ........... . . 129 
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MEDICAL COBPS : Page. 

First lieutenant of less than five years' serylce eligible for promotion during 

the emergency : :j. ^- — . 257 

Twenty-four years* of service not required for promotion to major of Dental 

Corps during the emergency _ — 257 

Vacancies may be filled by temporary appointment only when there are no 

officers available for promotion . 227 

Women physicians not eligible 120 

MEDICAL DEPARTMENT OFFICERS' RESERVE CORPS : 

Continuance of duties by officer after termination of Medical Reserve Corps 
constitutes acceptance of commission tendered him in Officers' Reserve 

Corps 188 

Dental Reserve Corps officers should be commissioned with same grades and 

percentages as . 1 213 

MEDICAL ENLISTED RESERVE CORPS: 

Japanese and Chinese subjects, or citizens of Philippine Islands, not eligible 

for enlistment 245 

MEDICAL SCHOOL. (See Army Medical School.) 
MEDICAL TREATMENT : 

Compulsory vaccination and inoculation in Army legal 169 

National Guardsman injured after responding to President's call entitled to 87 

MEMORANDUM OF CHIEF OF STAFF : 

Cited 67 

MESS. (£fee Rations; Subsistence.) 
MESS ATTENDANT: 

Special duty justifies special-duty pay 117 

MESS SERGEANTS. (See Sergeants.) 
MEXICAN PUNITIVE EXPEDITION : 

Service with organization credited to Judge advocate attached to command. 

including two companies of Infantry 10 

MILEAGE: 

Aviation Section, Signal Officers* Reserve Corps, entitled to 44 

DRAFTED MEN 

Discharged to enter Enlisted Medical Reserve Corps entitled to place of ' 

acceptance 240 

Exempted at mobilization camps entitled to mileage to place from which ■ 

ordered to camp 182 

Officers inspecting camp sites are entitled to mileage from railroad stations 

to sites and return , -j 125 

Reserve officers inspecting National Guard records and accounts entitled to... 218 
(See also Traveling expenses.) 
MILITARY ACADEMY. (See United States Military Academy.) 
MILITARY AERONAUTICS. (See Signal Corps.) 
MILITARY FORCES. (See Army.) 
MILITARY INSTRUCTION: 

Lance corporals serving as instructors not entitled to extra pay 174 

Reserve officers may not be detailed as instructors at schools and colleges 127 

Reserve Officers' Training Corps students may be credited for instruction re- 
ceived at different intitutions '^ 242 

MILITARY POLICE. (See Guards.) 

MILITARY POST. (See Camps.) 

MILITARY RESERVATIONS. (See Public property.) 

MILITARY SERVICE. (See Army ; Draft ; Enlistment ; Enlisted Men ; Military 

Instruction ; Officers ; also names of organizations and hranche$ of the Arm^.) 
MILITARY STOREKEEPER. (See Storekeeper.) 
MILITARY TRIBUNALS. (See Courts-martial.) 
MILITIA : 

Home Guards may be authorized by Secretary of War to wear uniform similar 

to that of United States Army 187 

Members not qualified as guardsmen who responded to call for National Guard 

should be dropped from the rolls as Organized Militia 11 

Members of State staff corps may be drafted into Army of United States by 

Secretary of War 198 

States may maintain troops which may be called into Federal service, but 

which are subject to draft only individually.... .- . ... 180, 188 

(See also National Xxuard.) 
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MILITIA BUREAU: P^fc 

ChiA£ may^ b« d«tft«hQ6 to eoaamaBd^ troopg.,.- .^.^-^i,,,..., ».-, ,,.,^ 106 

Circular letters, 1917, 21 . ^ 188 

Circvl&ra :-. 

1916, 21, par. 45 1 153 

1916, 21, pax. 47 154 

1916, 21, par. 71 22, 154 

1916, 21, par. 76 154 

Form 98, not prepared by National. Qtnsilsinaiii did not n^rcrrcBfc 1^» contiBuisflr 

ijOL active serieice , . . 22 

Status UDchang^d by draft of Na-tioaal. Guftcd. «..»«.. .» -..^... 105 

MItNISTERS. (See Chaplains.) 
MINORS: 

Discharge can not be obtained by application if draft board haa. accepted^... 277 
MISCONDUCT. , (Bee Line of duty; also, Sjteeifie wtfim- <4 offm^e,) 
MONEY. (See- Account8«> 
MOTOR VEHICLES : 

Traffic regulation in Gettysburg National Park in i^ower of United StatfiB 112 

War-revenue tax exemption not allowed on Government punehaeed .» 274 

MOUNTS : 

Loss threugjb.- camfi quartermaster should, be made good, by Government 158 

MAINTENANCE 

At remount depot allowed to olHcer ordered to foreign service «« 191 

Reserve officer not entitled to maintenance o£ mount acquired before 

entering Army . .« 160 

Reserve officers on active duty allowed ];|clvate mounts only Ibl special 

cases 66 

Reserve officers on active duty furnished by Governmeirt with . 68 

SalfiL to. Goiresnment,. evea if oyficer nat relieived or ordered, over&eaa, allowed. 80 

•IBANSPOBTATION — 

Officer requiring mount at new station entitled to 201 

Officer whose mount, la to be kept at reuount d^ot during hia abseace 

on foreign service, must pay 191 

MULES: 

Contracts made by National Guard officers in Federal service fox horses and 

mules not binding, — ^ ^ — — «.« 67 

MUNITIONS : 

Allies, may be famished by United States with 38 

Manufacture may be ordered by Government and transferred, to. aliles 38 

Rifle clubs, in Ehilj^pine Islands can not obtain frosL Secretary at War hy issue 

or purchase . «, 13 

(See dlso Sales.) 
MUSICIANS : ' 

Enlistment in Signal Corps, Aviation School, solely^ for. musieftl purposfis 

prohibited 108 

Gratuitous services by Army, bands tn public, concerts, not prohiUM;ed 92 

Outside engagements which, do- not interfere with employment of GlvUiAn& 

may be accepted, by Army bands 193 

MUSTER ROLLS: 

Enlisted men of all components of Army may be carried, qb. one ..... 208 

NAME : 

Discharge under true name may be. issued to< soldier wlrawaa koiusfdjiy dis- 
charged under assumed , 2d 

NATIONAL ARMY: 

Enlisted men eligible for appointment as- second Ueutenaftta. RegBlax An&je 177 

Reserve officers, assigned to duty with . . . 267 

(See also Army; Draft.) 
NATIONAL. DB^BNfiE WORK. iSw mgb.t-ho«r law.) 
KjjAfl?IONAL GUARD: 

Armorer expenses o£ dcaited, ocjEajaizatLona after. Augpat 5^ 19-17». pasahle from. 

Quartermaster Commisaac; approprifttionSk^, ..... .. 170 

DE&BltXION — 

Failure to respond to call to service Justifies charge of disobedience of 18 

Rectified hs seenlistaient: ia sam^ oj;gapiaattoa.— —.»-,«,.— —«,. — .^.. 166 
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ITATIONAL OUARI>— Contimied. 

DISCHARGE Pftffe. 

At end of three 7ear»' «ervlfl9» eoBtraij t» KBQtetl6n«» mot Mndlnr 153 

Commissions vacated by aeceptanet o£ commisBlenv in Offlcers' Reserve 

Corps 279 

Drafted officers can not merely npoa |>reviow Ncommeirdation of efficiency 
board obtain 266 

6nrgeon*s certificate of disability alone not sufficient for drafted officer 

to obtain . 183 

To enter training camp renders s^uardsman Ineligible to appointment as 

provisional second lieutenant in Army 100 

DISTRICT or COLUMBIA — 

Service of commissioned officer in, can not be considered in determln- 
ingr relative rank - 148 

DRAFT — 

Carried on same muster roll with adier components of Army 202 

Jurisdiction of courts-martial over prior offensee not removed by 90 

May be attached to replacement units raised by 04 

Members not drafted on August &, 19>17, legally caHed thereafter 198 

Members of Coast Artillery organiaatione may be assigned to any branch 

of Army 205 

Officer in Federal scrrlcc not entitled to retirement 270 

Officer who reported by telegram, but was not mustered in, was in service 

of United States from date he reported 24S 

ENLISTMENT 

Age limit of 45 years for voluntary service not changed by selective draft 

act—- , 32 

Continues in force during the emergency 49 

Voluntary enlistment conditions in selective service act applicable when 

not in Federal service 32 

Heat and light allowed for officers drafted into Federal service 110 

Inspection of accounts entitles reserve officer to mileage only 218 

Medical treatment allowed when injured after responding to President's call 87 

Members not formally furloughed to reserve considered in 22 

Muster in being omitted, officer who reported by telegram should be regarded 

as accepted into service from date he responded 243 

Naturalisation requirements for aliens do not include service in 165 

Koncommtsstoned ofRcers, who resigned at time of muster in, reenlisted as 

privates because no vacancy in noncommissioned personnel ««» „_ 56 

Organiaatien as a whole same as that of the Regular Army 3 

Organisation of component of Array of United States may be as President sees 

fit 167 

Pay. (£fee Pay and allowances.) 
EANK — 

Of officers drafted into Federal service can not be based on service as 

guardsmen . 148, 189 

Officers not eligible for commission In Officers' Reserve Corps 88 

Officers ordered to active service hold relative rank in drafted forces by 

date of order 83 

Retired enlisted man of Regular Army need not be discharged to be eligible 

as an officer in .• 68 

Retirement not privilege of drafted officer . — — ^^ 270 

STATE STAFF OFFICERS 

Administrative officer may act as de facto property and disbursteg officer 58 

Administrative officers not included by law as a part of 3 

• May be included by Secretary of War in draft after Aagiuit 5, 1917 198 

TRANSFER 

Commission vacated by acceptance of oommission. in Officers' Reserve 

Corps 279 

May be assigned to any branch of the Army 205 

May be attached to replacement* units 64 

Membership in guard at date of appointment required to ebtain commis- 
sion as provisional second Ueutenant.. 174 

To Officers' Reserve Corps can not be made without prior return to 

civilian status . « 247 

Volunteers for Regular Army or National Gusra may be attached to drafted 

units ^« —„ .. ^ ^. 64 
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NATIONAL GUARD RESEBVE : Page. 

Discharge to reenlist In active service not allowed .•-—-— ... ^ 8 

Enlisted men eligible for second lientenants in RegiQar Army 155 

Officers may be assigned in time of war to duty with drafted National Quard 268 

State administrative staff officers can not be transferred to 11 

NATIONAL PARKS. (See Public property.) 

NATURALIZATION. (See Aliens; Citiaenship.) 

NAVY : 

Enlisted man for retirement purpose may compute as double time service dur- 
ing Spanish-American War in 200 

Officers in charge of naval gun crews on Army transports not entitled to 

subsistence 170 

NEWSPAPERS : 

Secretary of War may authorize subordinates to contract for advertising in 03 

NONCOMBATANT SERVICE: 

Farm labor for benefit of Army or service with Red Cross by civilians are not- 149 

NONCOMMISSIONED OFFICERS : 

Cavalry regiment provisionally reorganized as Field Artillery may retain its 

surplus only upon authorization of President 232 

Lance corporals are not , . 174 

Of National Army with 30 years', service may be retired and retain rank 264 

Of Regular Army senior to any of the same grade in other forces 237 

(See also Field clerks; Sergeants; specific names of components of the Armp.) 

NOTARY PUBLIC: 

Fee for taking deposition may be fixed by Judge advocate 225 

May not execute enlistment papers 268 

ISOTICE: 

Civilian employee in resigning should give due . 211 

NURSES : 

Longevity pay may be computed on basis of service in Army and Navy Nurse 

Corps 267 

(See also Army Nurse Corps.) 

OATH OF ENLISTMENT. (See Enlistment.) 

OATH OF OFFICE : 

Civilian employees holding positions not specifically provided for by law not 

required to take 234 

Assistant to department adjutant is not authorized to administer 82 

OFFENSES. (See Civil authorities; Courts-martial; specific name of offense,) 

OFFICE : 

Definition 235 

(See also Command ; Officers ; Rank ; specific name of duty, detail, occupation, 
rank.) 

OFiaCERS : 

APPOINTMENT 

Commission in Officers' Reserve Corps accepted by officer continuing duty 

after termination of Medical Reserve Corps 188 

Commissions in more than one component of Army, held only by Regular 

Army officers 121 

Enlisted men not yet 21 years old, although nominated by Senate, not 
eligible for second lieutenants 60 

Enlisted men of National Reserve eligible for second lieutenants in Regu- 
lar Army '■ 155 

Incorporation from another force into Regular Army only by 146 

Medical Corps vacancies may be filled by temporary appointment only 

when there are no officers available for promotion 227 

National Army service of one year Justifies appointment as provisional 

second lieutenant 177 

National Guardsman discharged to enter training camp not eligible to. 
appointment as provisional second lieutenant ' — 109 

New commissions to officers of former Quartermaster's, Subsistence, and 

Pay Departments consolidated into Quartermaster Corps unnecessary — 42 

Organization of units of National Army need not be complete before 66 

Original'vacancies caused by consolidation of Quartermaster Corps obliged 

officers to take rank on basis of service in a section before consolidation. 233 

Provisional second lieutenants appointed from National Guard must be 

members of that organization at time of --^ — 174 

Provisional second lieutenants appointed from Philippine Scouts if un- 
married . - "- -*» 
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OFFICERS — Continued. 

APPOINTMENT — Page. 

Railway engineer organlaations must be organized as tqieclal troops before 

general officers can be appointed - 86 

Reserye officer may be called to active duty in lower grade if consenting 17 

Temporary commission in Regular Army should not be given to temporary 

officer in National Army . . 265 

Temporary vacancies in Porto Rico Regiment of Infantry may be filled 

by temporary « «««« « , « ««.^- 258 

Chaplains. (See Chaplains.) 
Command. (See Command ; Rank.) 
De facto. (See De facto officers ; name of duty,) 
Demotion. (See Boards ; Rank.) 
Disbursing. (See Disbursing officer.) 
Discharge. (See Discharge.) 
Duty. (See Duty.) 
Insane. (See Insane persons.) 
Interest in Government contracts- 
Contractual relations with Government permissible, if offleer has not made 

effort to obtain contract - 209 

Interest in firm or corporation contracting with Government may be re- 
tained, if officer makes no effort to obtain contracts - 209 

Medical. (See Medical Corps ; Medical Department Reserve Corps.) 

Mounts.* (See Mounts.) 

National Guard. (See National Guard.) 

Navy — 

Subsistence not furnished Navy officers in charge of naval gun crews 

on Army transports .. ™™. - ^^— . 170 

Noncommissioned. (See Noncommissioned officers.) 
Pay. (See Pay and allowances.) 
Philippine Scouts. (See Philippine Scouts.) 
Precedence. (See Rank.) 

PROMOTION — 

Temporary vacancies in Regular Army filled by promotion according to 

seniority of officers seizing in next lower grade of same branch 181 

(See also Rank.) 

PROVISIONAL — 

Incapacitated for service in line of duty may be retained in service 259 

Regarded as permanent as concerns transfer and promotion.. .... 180 

(See also Officers — Appointment.) 

Rank. (See Rank.) 

Retirement. (See Retirement.) 

Seniority. (See Rank.) 

Temporary. (See Officers — Appointment.) 

Uniform. (See Uniform.) 
OEFICERS' RESERVE CORPS : 

APPOINTMENT — 

National Guard officer must return to civilian status before.. 247 

Regular Army officers not allowed to receive 83 

Assignment in time of war to duty in National Guard or National Army, or 

to temporary duty in Regular Army allowed 268 

Dental Reserve Corps officers should be commissioned with same grades and 

percentage as Medical Reserve Corps ; 213 

Disbursing officers may be required to give bond 45 

Heat and light should be furnished officers in active service 110 

Inspection of National Guard records and accounts entitles only to mileage 218 

Medical Department Officers' Reserve Corps. (See Medical Department 

Officers' Reesrve Corps.) 
Military instruction at different institutions entitles students to advanced 

standing in military science in Reserve Officers Training Corps 242 

Military Instructors at schools and colleges can not be detailed from 127 

Mounts. (See Mounts.) 

National Guard officers not eligible to commissions in 83, 247 

Officers assigned to duty with National Army ; l.: 267 

Pay. (See Pay and allowances.) 

Quartermaster Corps storekeepers and second lieutenants unless commissions In 

Regular Army are vacated, can not be given higher rank in Quartermaster 

bection of ... . . . 70 
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OFFICERS* RESBRVB CORPS—^ontlnued. 

BANK — Page. 

Call into wcttr^ service mnr be fn lower gnHle ff coneentfnr .. . 17 

RelatiTe rank in dratted forces by date of order Into active service 83 

Signal Oftcean^ RoEwrve Corps. (See Signal Officers' Reserre Corps. ) 

Transfer. ^See Transfers.) 

Uniform, worn only when called into active dnty . 199 

Women not eligible te^ appolatoieDt in 120 

OFFICERS' TRAINING CAMPS. {See Camiw.) 
OHIO RIVER DAM : 

Construction regarded as national defense wtyrk and not goremed by eight- 
hour law « 124 

OPEN MARKET PURCHASES. (Bee Eight-hour law.) 
OPERATIONS. (See Medical treatment.) 
OPINIONS : 

Attorney General. (See Table of cases cited, ante, VII.) 

Comptroller of the Treasury. (See Table of cases cited, ante, VII.) 

Courts. (See Table of cases cited, ante, VI.) 

General courts-martial. (See Table of cases cited, ante, VIII.) 

Judge Advocate Genpral. (See Table of eases cited, ante, VII.) 
OPTIONS : 

Leases for cantonment sites may be renewed yearty under . 104 

ORDER APPOINTING COURT-MARTIAL. (See Courts-martial.) 
ORDERS : 

General court-martial. (See Table of cases cited, ante, VIII.) 

War Department (See War Department.) 
ORGANIZATION : 

Two companies of infantry considered an , 10 

OVERTIME : 

Army Medical Supply Depot employees, who are paid on annual basis, not 

entitled to pay for ^ .« 76 

PANAMA CANAL ZONE. (See Canal Zone.) 
PAY : 

Extra pay to packers and laborers of Army Medical Supply Depot, not 
allowed for overtime work 76 

Mechanics paid from lump-sum appropriations are entitled to extra pay for 

overtime 134 

Notary puUic's fee for taking deposition may be fixed by judge advocate 225 

Permanent employees paid on annmil basis not entitled to extra pay for 

overtime . . 76 

(See also Reward.) 
PAY AND ALLOWANCES : 

Aviation. (See Pay and allowances — Flying pay.) 

▲BMY NURSE C0BP8 — 

Quarters. (See Quarters.) 
Rations. (See Rations.) 

BAGGAGE — 

Officer entitled to free shipment to station other thas assignment pro- 
vided cost is no greater ^ 172 

Officer in the field, who has received baggage allowance, not entitled to 

second allowance when transferred « „„-. ^...-...^ .. 254 

Civilian employees. iSee Pay.) 
Commutation of heat and light. (See Quarters.) 
Commutation of quarters. (See Quarters.) 
Commutation of rations. (See Rations.) 

Computation should be made from date on which telegram accepting promo- 
tion was sent 181 

Continuous service pay due when reenlistment applied for within three 

months -.- ■-*- 33 

DAAFTED MB5 

Begins on date specified to report for military duty 162 

Exempted at mobilization camps, entitled to pay while in service 182 

Enlisted reservist, who reported for active service, not entitled to ar- 
rearages forfeited by failure to ^aHfy 99 

Expert rifleman's pay should continue for members of temporarily re^ 
organized Cavalry regiments, until qualified for equivalent rating in 
Field Artillery • 204 
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PAT AND ALLOWANCES— Continued. 

RZTRA DUTT PAT — Pagew 

CoicegidQC DEiaon j ya r i i w tntttted to^ «...^..»..,^-..-....— ..... 116 

Lftaee- e«vpfiBftla sorviftg: as aralBtaait inalciictorft no* oitlltedf to> 174 

Performance of extra diity» even, though, not oEedced. in- wr itl ay , eatitles 

enliatedi meoi ttt otm dav 51 

FLTINO PAT — 

Aviation section. Signal Enlisted Reserve Corps^ njicn on doty reqniirteg 

regular aerial flights, entitled to* 78 

Balloon duty renders officer eligible for .... 6 

Cadets- while- awaiting oversea* ttEdecs* not entitled to . 264 

Fuel allowances. {See Quarters.) 

Gunner of Coast Actlllecy CiuBP8> tcatiaferred to Field A«tlllery not entittetf 
to addittenal 239 

L0N6BVITT PAT— 

Training period in CMBcen* B ea crve - training camp not included' fn com* 

puting 219 

Reserve Coi^a nurse maj oompots on service in Army and Na^ N-Trrae 

Corps ^ , 26T 

Mechanics in supply companies. Quartermaster Corps, receive same pay a« 

corresponding grade in anottaer branch of Army .. ..... . 129 

Medical treatment. (See Medical treatment.) 
Mileage. {See Mileage.) 
Mounts. {See Mounts.) 

NATIONAL ailAIUy— 

Active service continued, during entire' enlistment period entitles to 22 

Members in training as officers entitled to- same, as cafl>d1date8 at Reserve 

Officers' training camps 173 

v^noNAit oflARD' nr fkdbral. aBuricB — 

De facto medical officer not entitled to pay for servicoa rendered doming 

delay of report of physical unfitness , USX 

Failure to reiioin organization after discharge from civil hospity forfieijbed. 107 
Injury after responding to President's, call entltlea to^ pay ttom date of' 

reporting 87 

Officer appointed to higher grade entitled to increased pay from date ot 

accepting commission _»„ 94 

Officer in Federal service may not receive pay of retired enlisted man 69 

Officer who reported for duty by telegram, but waa not mustered in,. 

entitled to pay from date he responded 243 

Officer may retain pay received for services after termination^ of Medical. Re- 
serve Corps until commissioned in Officers' Reserve Corps -«. 221 

Prisoners. {See Prisoners of war.) 
Quarters. {See Quarters.) 
Rations. {Bee Ratlona.> 

BKBNLISTMENT 

Applied for within three, montha entitlea to eontinnooa sendee par 33 

Not within meaning of law forbidding bounties^ 156 

Service in Philippine Scouts followed by enlistment in Regular. Army enti- 
tles to :.-.- 236 

Retired enlisted man may not receive retirement pay while in Federal service 

as National Quard officer ... 08 

Retired officer entitled to active-duty pay from entrance upon dnty 108 

Sergeants, mess and supply sergeants of supply compaaies^ Quartermaster 

Corps, should receive same pay as corresponding grade in Infantry 129 

Sharpshooter whose qualification expixved before aero s^uadvon to which he- 
was transferred was armed with rifle not entitled to- additional 224 

iSpecial duty of cooks, mess attendants^ etc., may be compensated from com* 

pany funds . 117 

STOPPAGE — 

Alimony Indebtedness does not justify l(i2 

Damage to public property must, be made good in ^ite of ac<iaittal of 

charge of misconduct 104 

Injury not due to improper treatment, received by soldier who was in 

hospital on account of misconduct^ does not removie , SQ 

Secretary of War may waive regulation, that reward for appreh^isioa q£ 

deserter be covered by . 202 

Btudents at Signal Corps aviation achools entitled tot....* — .•..- — .*- — . ITS 
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PAY AND ALLOWANCES— Continued. 

SUBSISTENCE — ' - - ' — Page. 

Army officers stationed on transports not farnlsbed.......—..-.- — 184 

Naval officers in charge of naval gun crews on Army transports not fur- 
nished 170 

Nurses on duty at hase hospital not entitled to commutation of 210 

Travel. {See Mileage ; Travel allowance.) 
PAYMENTS. (See Contracts.) 
PENALTIES. (£f6e Contracts ; Sentences.) 
PERIODICALS : 

Secretary of War may authorise subordinates to contract for advertising.. 03 

PHILIPPINE ISLANDS: 

Citizens not eligible for enlistment in Enlisted Reserve Corps 245 

Rifle clubs can not obtain rifles and ammunition from Secretary of War 13 

PHILIPPINE SCOUTS: 

Prison guards at Corregidor entitled to extra-duty pay . . 115 

Provisional second lieutenants, if unmarried, may be appointed from 47 

Service entitles soldier to reenlistment pay upon enlistment in Regular Army 235 

PHYSICIANS. (See Medical Corps.) 
PLACE OP TRIAL: 

Should be determined by expense of securing witnesses . 54 

PLANTS, (fifce Contracts; Requisition.) 
POLICE. (See Civil authorities; Guards.) 
PORTO RICO : 

Camps governed by same regulations as those in United States »-. 171 

Citizens subject to draft if they had not signified intention not to become 

United States citizens before May 18, 1917 55 

Regimbnt of Infantry — 

Temporary vacancies resulting from appointment of officers to other forces 

may be filled by temporary promotions and appointments 253 

POST EXCHANGES : 

May not act as agents for private laundries, but may act as middlemen 212 

May lease buildings in Manila as quarters for men on leave : 98 

Tobacco sold subject to war revenue tax . 260 

POSTS. (See Camps.) 

PRECEDENCE. (See Command ; Rank.) 

PRESIDENT OF THE UNITED STATES : 

Confirmation of dismissal of officer in a tactical division must be by 240 

Distinguished-service medals in addition to those authorized by statute may be 

provided for by 197 

Executive orders — 

1917, March 24 186 

1917. April 28 . 124 

Power to employ forces of United States to suppress violence may not be dele- 
gated to a commanding officer _ . ; 193 

Proclamation of April 6, 1917, not applicable to German citizen who is ser- 
geant in Army of United States 196 

PRICES. (See Contracts.) 
PRINTING AND BINDING : 

Payment for work done by commercial establishments in timie of war payable 

only out of War Department funds for that purpose 31 

Payment for work done by commercial establishments in time of war charged 

to appropriation " Contingent expenses of War Department , : 31, 256 

PRISONERS : 

Captured supplies may be used for subsistence, but not turned over to 27 

Reward may be paid for apprehension of escaped gacrison _. 172 

Vocational training at disciplinary barracks permissible 70 

(See also Accused; Guards.) 
PRISONERS OP WAR : 

General courts-martial have Jurisdiction to try . 276 

Proceeds of sale of toys made may not be sent to German Red Cross by 27 

Trial by provost court or military commission inadvisable 276 

PRIVATE PROPERTY. (See Claims; Mounts; Real estate.) 

PRIVATES. (See Enlisted men ; Enlisted Reserve Corps ; Regular Army Reserve.) 

PROHIBITION. (See Intoxicants ; Prostitutes.) 

PROMOTIONS. (jSf€6 Rank; Officers.) 

>ROOF. (Bee Evidence ; also speeifio name of offense,) 
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PROPERTY. {See Accounts ; Captured property ; Claims ; Private property ; 

Public property; Real estate.) 
PROSTITUTES : Page. 
Investigations for suppression of vice at camps must be paid for by Depart- 
ment of Justice 245 

PROVOST MARSHAL GENERAL'S OFFICE : 

Form 81, section 5, drafted men are in military service from time specified 

for reporting , :. 162 

PSYCHOLOGICAL EXAMINERS : 

Appointees under civil service for Army cantonments have no military status 

nor right to wear uniform 196 

PUBLIC HEALTH SERVICE: 

Uniforms and quartermaster supplies can not be sold to 81 

PUBLIC PROPERTY: 

Government regulations do not permit searching of vehicles suspected' of carry- 
ing liquor into Gettysburg National Park 112 

Transfer at cost may be made to allied governments 137 

{See also Accounts ; Arms ; Cantonments ; Claims ; Lumber ; Requisition ; 
Sales; Stores.) 
PUBLIC UTILITIES. {See Railroads.) 
PUBLICATIONS. {See Periodicals.) 

PUNISHMENT. {See Confinement ; Discharge ; Internment ; Prisoners ; Sentences.) 
PURCHASES. {See Contracts; Mounts; Stores.) 
QUARTERMASTER CORPS: 

Field clerks. {See Field clerks.) 
Manlial for. {See Table of texts cited, ante, IX.) 

New commissions not necessary for officera of former Quartermaster's, Sub- 
sistence, and Pay Departments consolidated into 42 

Promotion to original vacancy within section fixes seniority by service In sec- 
tion before consolidation 233 

Storekeepers and second lieutenants can not be given higher rank in Officers' 

Reserve Corps but are eligible for temporary commission in Regular Army 70 

QUARTERMASTER OFFICERS' RESERVE CORPS : 

Quartermaster Corps storekeepers and second lieutenants, unless commissions 

in Regular Army are vacated, can not be given higher rank in 70 

QUARTERMASTER SUPPLIES : 

Sale to Public Health Service not authorized 81 

QUARTERMASTERS : 

Transport quartermasters not entitled to free subsistence - 184 

QUARTERS : 

Appropriation for " Barracks and quarters " not available for leasing buildings 

in Manila for soldiers on leave 98 

Army field clerk may not include service as enlisted man in computing service 

necessary to obtain allowances for quarters 221 

COMMUTATION OP HEAT AND LIGHT 

National Guard officers in Federal service and Reserve Corps officers on 

active duty are entitled to '. 110 

Subject to income tax . 233 

COMMUTATION OF QUARTERS 

Nurses on duty at base hospital not entitled to 210 

Nurses on duty in field, if tents are available, not entitled to 163 

HEAT AND LIGHT ALLOWANCE 

Enlisted men assigned to separate public quarters entitled to fuel 21 

Field clerks not entitled to heat and light allowance in public quarters 26 

RAILROADS : 

Equipment damaged on Government tracks should be repaired from appro- 
priation " Transportation of the Army and its supplies " 139 

Land-grant roads not entitled to compensation for transportation of troopsl 86 

RAILWAY ENGINEERS: 

Organization out of Enlisted Reserve Corps may be formed by Executive 

order . 30, 34, 36 

Organized as special troops before general officers can be appointed 30, 34. 36 

RANK : 

Appointment. {See Officers, appointment.) 

CAPTAINS — 

First lieutenant. Medical Corps, of less than five years' service; during 

emergency eligible for promotion . .. . 257 

Junior military aviators, Regular Army, outrank and have precedence 
over majors in any other component of the Army .... ^ .. 179 
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BANE — ContliHiedU 

CORPORALS P»«e. 

Lance corporals are not noncommisBloned offlcera — «»»»—.. ■.,.»,'—.,. 174 
Field clerks am oAdura of tlM Mttitazy BatsUlahmest but Bot of tb« Aniy_ 155 

INCOMPATIBILITT — 

National Guard commissions vacated by accscptanoe of eonuoiaatoB tn Of- 

ficars' ResarTe Corps -«— — — „.«- « 279 

Only officers of Besnlar Army may bold commlsalona in mora tbaa eae 

component of Army —««-._—.——- 121 

Lance eorpotais are not noBeoBodssftctned officefs..^.— ._...-. — « — .^ 174 

LIKEAL — 

National Guard eervlce can not be counted in determlisiBS rank in United 

States Army 148,189 

Officers transferred to another arm of service must take rank In tbat 

arm according to relative rank at date of transfer 28 

Pomotion to original vacancy witbiai Quartermaster Corps fixes seniority 

by service in a secticm before consolidation . — 233 

Seniority does not entitle officer to promotion regardless of fitness 250 

Temporary appointment to other forces does not change seniority in Reg- 
ular Army - ,-. . « • — IM. 

IfAJORS — 

Captaiiis in Regular Army assigned as junior military aviator» etttmiik 

majors in any other component 179 

Twenty-four years of service not required for promotion to^ major iB 

Dental Corps during the emergency . * ^«. — ...^ 257 

Medical Corps. i8ee Medical Corps.) 

KATXOxNAL ARUT — 

Change of rank in Regular Army does not affect .^ — *«. 265 

Higher grade held by officer from Regular Army entitles to precedence 

as if in Regular Army 83 

Noncommissioned officer with 30 ye&ra' service may be retired and retain. 264 
Reserve officers ordered to active duty hold relative rank by dates of 

orders ; -, 83 

HAZIOKAL QTJARD — 

Election of officer to advanced grade constitutes appointment rather 
than promotion »- 94 

National Guard service can oot be counted in determining rank in United 

States Army 148, 189 

Officer ordered to active service holds relative rank in drafted forces 

by date of order — 83 

NOMCOMICISSIONBD OBVICJtRa— 

Lance corporals are not — 174 

Of National Army with 30 years* service may be retired and retain rank — 264 
Of Regular Army senior to any of same grade in other forces ^ 237 

OFFICBBS' RESERYB CORPS 

May be called to active duty in a lower grade if cansenting ..^ — 17 

Ordered to active service, hold relative rank in drafted forces by 

dates of orders , 88 

Storekeepers, Quartermaster Corps, can not be given higher rank In.. — 70 

PBIVATBS — 

First-class privates, reservists, recalled to active duty, ahevld be en- 
rolled in Engineer Corps as privates, first class. . ..^. 5 

FBOMOTIONS 

Acceptance constituted by sending telegram, but not by reporting at 
designated place^* 181 

Provisional officers of Regular Army must be regarded as permanent 
as concerns -.-. 130 

Quartermaster Corps original vacancy filled by promotion fixes seniority 

by service in a section before consotidatlou «« 238 

Second lieutenants, Quartermaster Cori>s, can not be given higher rank 
in Officers^ Reserve Corps, but eligible for temporary commission in 
Regular Army 70 

Storekeepers, Quartermaster Corps, can not be given higher rank in Of- 
ficers' Reserve Corps, but eligible for temporary commissions in ' 

RATIONS : 

Army Nurse Corps in France in hospitals without regidar rasas system, en* 
titied to , 75 

Nurses on duty la field entitled to per diem commutatloa allowaace — ...-.- IM 
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BUmONS SAVINGS, (flfee Funds.) 
REAL BSTAfnt: 

Leases. (^Bm^ LeaMa;.^ Page. 

Sale^ of Government baflAiqpB witBvut liiipeetla» fflegsf mOL nroniir msF 

be refunded —...-. — — — —- — — 1*JB 

RECRUIT TRAINING UNITS : 

Raised' by (fraft exdtislvelS*- 46 

RIBCRUlTiNa. (See- Bittffe; BuliJilttient.)- 
RBD CR€I«9: 

CoDscientimn oftjectom^are set neUeved' Abdv. dni£t bjR seci^ce' with .^. 140 

Officiala accompanying. Amftrlcan. TCTpedltlonary Eorcea. in Bhncnoe. KKbJ»et 

ta United Statssr militaiQr la»»i 27:} 

OflBbciids serviiigi with United Statea baser hospital* in Vcaace under. 

Jurisdiction of courts-martial — — 278 

Personnel serydng, with. United Statea baaa hospltaLa in ffrftDce subject. 

to Jurisdiction of courts-martial ^— — 2.78 

GERMAN — 

Proceeds of sale of toys made by prisoners of war majc^ not go to«>^-.,— .. ■ ■ ZT 
International convention. (See Statutes cited.) 
RBBNLrSTHlSNT. (Bee Bhiistment ; Pay and allowances.) 
REFUSAL OF HHDTCAL TREATMENT": 

Compulliory vaccination and inoculation in Army legal 169 

REGULAR ARMY. (See Army ; Enlisted men ; Officers ; Noncommissioned Oflt- 

cers; Pay and allowances; RanK.)^ 
REGULAR ARMY' RESERVE: 

First-cIaiBs private recallfetf to the colors should' Be enrolled' in Btagineer 

Corps as privates, flrsT class S 

May be- incorponrted wttb any autboriwd- force ' 146 

Pay; (Bee- Pfey and' anbfwances.) 
REIMBURSEMENT. (8^ Claftnsr Reward.) 
RELEASE. (Bee C uuflueme nf; Cont i - at ' ts ;- IMscharge.)- 
R15LIGION. (Bev Conscientious oblerctors : Oatlr of offlee.) 
REMOUNT DEPOT: 

Care- and fceep- private- mounts of offlcrrs ordered to* foreign service 191 

RENTED PROPERTY. (Bee Leases.) 
REPAIRS : 

Band' must be ftirnlslred'by contractor befbre* final payment can be made for 136 

Damage to railroad equipment on Government tracks paid from appropriation 

"Transportation of the Army *' « 139 

RTSPATRTATION. (Bee Citizenship.) 
REPORTERS : 

Paid from appropriation *' Quartermaster Corps« incidental expenses " 11 

called for service on. efficiency, or examining; boarda ...» .^ 118 

REPRESENTATIVES. (Bee Agents.) 
REQUISITION : 

Munitions for allies may be required of manufacturers 38 

RESERVATIONS. (Bee Public property.) 
RESERVE NURSE CORPS : 

Longevity pay may be computed on basis of service i&% Army and. Navji^ Nurse* 

Corps . .. 267 

RESERVE OFFICERS^ TRAINING CORPS : 

Campaign badges may be issued to members, at camps .^ 62 

Personnel, are members ol military force of United States.. , 62 

Studlents entitled to advanced standing in militory science altliough instruc- 
tion received at different institutions 242 

RESERVISTS. (Bee Enlisted Reserve Corps; National Guard Reserve; Officera* 

Reserve Corps ;. Regular Army Reserve.) 
RESIGNATION : 

Of civilian employee can not be prevented, but record may be made when- 
reasonable notice is not given before: leavings . — « «._- 211 

RESPONSIBILITY. (Bee Claims; Funds.) 
RESTORATION TO ACTIVE DUTY : 

Retired officer entitled, to active* duty pay- fooiiE enteanaai vgtm i^..^ 108 

RESTRICTED AREAS : 

German citizen who ia sergeant in United States Anny may appvoaolL fort, 
etc^ if. under amjam ^ ......... 196 
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RETIRED ENLISTED MEN: Pa«e. 
Discbarge from Regular Army not necessary to be eligible at an officer in Na- 
tional Guard 68 

Retirement pay forfeited while 4n Federal service as National Guard officers 68 

RETIRED OFFICERS' PAY. {See Pay and allowances.) 
RETIREMENT : 

Enlisted man's service in Navy during Spanish-American War should be 

counted as double time in computing service for 206 

Enlisted man transferred from Regular Army to another component, who has 

served 30 years In all, entitled to 255 

National Army noncommissioned officer with 30 years' service may be retired 

and retain rank 264 

National Guard officers drafted into Federal service not entitled to 270 

Provisional second lieutenants incapacitated by disability incurred in line of 

duty not entitled to , 259 

RETURN OF FUNDS. (See Claims : Funds ; Mileage ; Quarters ; Reward ; Sales ; 

Travel allowances.) 
REVENUE. (See Taxes.) 
REVIEWING AUTHORITY : 

Action taken upon proceedings of courts-martial need not be written in own 

hand of 275 

President of United States must review sentence of dismissal 240 

REWARD : 

Apprehension of draft evaders entitles to 175 

Apprehension of garrison prisoner, at request of military authority, Justifies 172 

Apprehension of soldiers absent without leave does not entitle civil authori- 
ties to 275 

Not more than $50 may be paid for apprehension of soldier 172, 178 

Not more than $50 may be paid for arresting escaped garrison prisoner 172 

Regulation requiring that reward for apprehension of deserter be charged 

against his pay may be waived 202 

Should not be withheld because draft deserter was later physically disqualified 196 

RIFLES : 

Clubs in Philippine Islands can not obtain rifles from Secretary of War 13 

SALARIES. (See Pay; Pay and allowances.) 
BALES: 

Gai'bage sale receipts from military camp must be deposited in the Treasury 255 

Mount may be sold to Government by officer even if not relieved or ordered 

overseas 80 

Public property may not be sold without inspection 160 

Refunding purchase money allowed if public property sold without survey 166 

Stores may be sold to crews of Array transports 135 

Surplus stores may be transferred at cost to allies 137 

SCHOOLS. (See Colleges; United States Military Academy.) 

SEAMAN. (See Crews.) 

SECOND LIEUTENANTS. (See Disability ; Officers.) 

SENIORITY. (See Rank.) 

SENTENCES : 

Confinement. (See Confinement.) 
Discharge. (See Discharge.) 

Dismissal of an officer must be approved by the President 240 

Maximum punishment order must govern punishments of offenses committed 

in time of peace, regardless of time of trial 119 

Reviewing authority not required to write in his own hand action taken upon 

proceedings of courts-maj*tial , 275 

SEPARATION FROM THE ARMY. (See Discharge.) 
SERGEANTS : 

Battalion supply sergeants not provided for battalions of any organizations . 

except Engineers 224 

Cavalry regiment provisionally reorganized as Field Artillery may retain its 

surplus only upon authorization of President 232 

MESS SEBQEANTS 

Detail from the grade of sergeant, first class, Medical Department, must 

be by special authority of Surgeon General 69 

Enlisted men of any grade may be detailed as . . 69 

May not be detailed to Engineer bands — 101 

Supply company. Quartermaster Corps, may include with pay of same 

grade Infantry 129 

Supply sergeants may be included for supply company, Quartermaster Corps, 

with pay of same grade Infantry .. 129 
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raETICB: 

ACTITS— > Pag«. 
GomblnatloB of Mrrlce !■ different components aRowed In eomiratlnf for 

retirement 259 

Bnllated reseryist unconscious at time of call and until death was not In. 258 

National Guardsman, not formally furloughed to reserve, considered in 22 

Distinction between service in Regular Army and emergency forces • 190 

Drafted men in seryice from date specified to report..... . . .... 162 

Exemption. (See Draft.) 

LONOBYITT — 

Naval Service included in computing . 267 

Training period in camp not included in computing- p. 219 

Naval service during Spanish-American War counted as double time in com- 
puting for retirement ................ ...... 206 

Separation ffom. (Bee Desertion ; Discharge.) 

(See aUo Army ; Draft ; Duty Enlisted men ; Enlistment ; Field service ; Mill- 
tary instruction; Officers; Pay and allowances; Retirement; aiso name of 
an organization.) 
SERVICE INSIGNIA. (Bee Badgeik) 
SERVICE WITH ORGANIZATION : 

Judge advocate of small Infantry command with punitive expedition credited 

as serving with an organization 10 

SHARPSHOOTERS : 

Additional pay not due where qualification expired before aero squadron to 

which transferred was armed with rifle 224 

Fay should continue for members of reorganized Cavalry regiments until 

quaUfied in Field ArtiUery 204 

SHERIFF. (Bee Civil authoHties.) 

SICKNESS. (Bee Deceased persons; Disability; Hospitals; niness; Line of 

duty.) 
SIGHTS : 

Eight-hour law does not apply to manufacture of sights to be sold generally 102 

SIGNAL CORPS : 

AVIATION SBCnON — 

Marine may not be detailed to - -....-. . .— .. . 236 

Service in foreign armies can not be considered in rating military 

aviators .. . : ....... . 194 

Aviators. (Bee Aviators.) 

Balloonist entitled to extra pay for aerial flights . .... . 6 

SIGNAL CORPS AVIATION SCHOOL: 

Members while training as officers entitled to same pay and allowaness as 

candidates at Reserve Officers' Training Camps .. ....... 173 

Musicians may not enlist solely for musical purposes In ....... 108 

SIGNAL ENLISTED RESERVE CORPS : 

Aviation section, entitled to increased pay when on duty requiring regular 

aerial flights 78 

SIGNAL OFFICERS' RESERVE CORPS : 

Aviation section, travel orders may be issued by Chief Signal Officer to 

officers in .. . 44 

Commissions may be issued for higher grades before lower are filled 19 

Members attached to Aviation Section of Signal Corps may be appointed 

members of examining boards . ........... 238 

Officers in a unit need not be same number as corresponding unit of Signal 

Corps if proportion for each grade in entire section is correct 23 

Signal Corps section should include Aviation Section, with same proportion of 

officers as in Regular Army ... 12 

SPANISH-AMERICAN WAR : 

Naval service counted as double time in computing for retirement ..... 206 

.SPECIAL AND TECHNICAL TROOPS : 

Additional to number of drafted forces authorized by selective-draft act 46 

Mess and supply sergeants and mechanics provided for supply companies 
should receive same pay as corresponding grade in another branch 129 

RAILWAY RNGINtXBS — 

General officers can not be appointed until organized as special troops 36 

Organisation out of Enlisted Reserve Corps may be formed by Executive 

order 84,30 

SPECIAL-DUTY PAT. (Bee Pay and allowances.) 

SPECIAL ORDERS, (fifes War Department.) 
SPECIAL REGULATIONS, (fifes War Department.) 

87248'— 19 ^21 
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8PIB8 : PAge. 

All within court-martial jurisdiction . . — — 273 

8PRUCB UTMBSTB: 

Surplus may be transferred at cost to allies .... ...-.:. . .. 187 

•TAFP DUTY : 

Appolntmeiit of additional personnel for Inspector Oenerars Department sball 

be made from the Army at large 184 

Brigadier generals can not have captains as personal aids during the emer- 
gency 57 

Division commanders may detail one staff officer to duties of another ^.- 214 

Major generals can not have majors as personal aids doring the emergency.. 67 

NATIONAL aUARD — 

Corps as authorlEed by Secretary of War shall be included in .. 198 

Draft lAto Unlte^ State Army allowed for staff corps as authorised by 

Secretary of War 198 

State administrative officers are not legally part of 8, 11 

Borplns State administrative officers may not be transfenod to National 

Guard Reserve -^ 11 

STATE AUTHORITIES. (Bee ClvU authorities.) 
STATE GUARD : 

States may maintain, b«^ individual members are subject to draft into Wtd- 

STATUTES CITED: 

Istematlonal conventions — 

Gteneva convention of 1906 (Red Cross) — 

Art. 9 152 

Art. 10 279 

Hague Convention, IV, 1907 27 

Constitution of United States — 

Art. I, sec. 10, cl. 3 180 

Art I sec. 8. cL 12, 14, 15, 16 180 

Eevised Statutes — 

Sec. 166 106 

Sec. 727 114 

Sec. 1098 57 

Sec. 1116 228 

Sec 1117 277 

Sec. 1118 166 

Sec. 1133 68 

Sec. 1136 \ 128 

Sec. 1144 45 

Sec. 1219 148, 189. IW, 234 

Sec. 1235 61, 62 

fiec. 1241 . 138, 160 

Sec. 1242 16 

Sec. 1245 269 

Sec. 1287 , 61 

Sec. 1296 68,167 

TlUe XIV, chap. 6, sees. 1344-1381 71, 72 

Sec. 1351 72 

Sec. 1767 234, 286 

Sec. 1768 163 

Sec 1891 18, 14 

Sec. 2166 ', 165 

Sec. 8618 79 

Sec. 3648 96 

Sec. 8678 246 

Sec. 3709 246 

Sec. 3744 141, 142 

Sec. 3828 98 

Sec. 4843 , 86 

Statutes at large — 

1819, Mar. 2, 3 Stat. 488 68 

1846, May 19, 9 Stat. 13 — 

Sec. 4, 9 Stat. 14 68 

1853, Feb. 8. 10 Stat. 155 86 

1863, Mar. 3, 12 Stat. 722— 

Sec. 3, 12 Stat, 773 86 
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BTATUTBS CITED — Continued. 

Statatee at large — Continued. 

1866,' July 27, 14 Stat. 292^ Page. 

Sec. 11, 14 Stat. 2^7 86, 87 

1866, July 28, 14 Stat. 338 86,87 

1874, June 22, 18 Stat 133, 144 94 

1873, Mar. 3, 17 Stat. 682 71 

1874, June 23, 18 Stat. 244 215 

1875, Mar. 3, 18 Stat. 612 43 

1878, June 18. 2D Stat. 146— 

Sec. 7, 20 Stat. 150 220 

1882, June 30, 22 Stat. 117, 120 86 

1882, Aug. 6, 22 Stat. 257, 262 86 

1883, Mar. 8, 22 Stat. 456 125 

1884, June 26, 28 Stat. 53, 56 135 

1885, Feb. 14. 23 Stat. 305— 

Sec. 1, 23 Stat. 305 256 

1885, Mar. 3. 23 Stat. 350 19,61,159 

1885, Mar. 8, 23 Stat 366— 

Sec. 1. 28 Stat 869 51 

1890, Apr. 11, 26 Stat 54 20 

1890, June 16, 26 Stat 157 229 

1892, July 16, 27 Stat 174, 177 163 

1892, July 80, 27 Stat 336 48, 61, 110 

1892, Aug. 1, 27 Stat 340 136, 227 

1894, Mar. 29, 28 Stat 47 140 

1894, July 31, 28 Stat 162— 

Sec. 12, 28 Stat 209 j 140 

Sec. 22, 28 Stat 210 140 

1895, Jan. 12, 28 Stat 601— 

Sec. 87, 28 Stat 622 81, 257 

1895, Feb. 11, 28 Stat. 651— 

Sec. 6, 28 Stat 652 113, 114 

Sec. 7, 28 Stat 652 113, 114 

1896, May 28, 29 Stat. 140— 

Sec. 3, 29 Stat 179 106 

1898, Mar. 15, 30 Stat 318, 326 103, 104 

1898, Apr. 22, 30 Stat. 361— 

Sec. 6, 30 Stat 361 95 

1898, Apr. 22, 30 Stat. 861— 

Sec. 12, 30 Stat 363 95,96,122 

1898, Apr. 26, 30 Stat 365 54 

1898, May 28, 30 Stat 421— 

Sec. 1, 30 Stat 421 122 

1898, June 18, 30 Stat. 483 — 

Sec. 6, 30 Stat 484 229 

1899, Mar. 2, 30 Stat. 977— 

Sec. 8, 30 Stat 979 43 

1899, Mar. 2, 30 Stat. 977— 

Sec. 13, 30 Stat 980 122 

1899, Mar. 3, 30 Stat. 1004— 

Sec. 17, 30 Stat. 1008 207 

1900, Apr. 12, 31 Stat. 77— 

Sec. 4, 31 Stat. 79 55 

1901, Feb. 2, 31 Stat. 748— 

Sec. 11, 31 Stat 750 6,6,49 

Sec. 18, 31 Stat. 752 126 

Sec. 19, 31 Stat 753 267 

Sec. 36, 31 Stat 757 116, 236 

1901, Mar. 2, 81 Stat 895— 

31 Stat 901 125 

81 Stat 903 51 

31 Stat 905 i 246, 247 

1902, May 81, 32 Stat. 282, 283 204, 241, 271 

1902, July 1, 32 Stat. 712— 

Sec. 4, 32 Stat. 713 81 

1902, July 2, 82 Stat 691 14 
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STATUTES CITED — Contlntied. 
Statutes at lai^ge — Continued. 

1903, Jan. 21, 32 Stat. 776 — Page. 
Sec. 10, 82 Stat. 776 110 

1904, Apr. 28, 83 Stat. 269, 276 186 

1904, Apr. 28, 38 Stat. 262 43 

1906, Jan. 27, 38 Stat. 616 149 

1905, Feb. 6, 88 Stat. 700 118, 114 

1905, Feb. 24, 88 Stat. 811-- 

Sec. 1, 88 Stat. 811 137 

1905, Mar. 2, 88 Stat. 830 48 

1905, Mar. 8, 88 Stat. 986 18 

1906, Mar. 16, 84 Stat. 62 167 

1906, May 14, 84 Stat. 192.: 149 

1906, June 12, 84 Stat. 240, 258 246, 247 

1906, June 30, 34 Stat. 697— 

Sec. 2, 84 Stat. 762 i 82, 257 

1907, Mar. 2, 34 Stat. 1168 43 

34 Stat. 1167 22, 111 

1907, Mar. 2, 84 Stat. 1217 207, 265, 256 

1908, Apr. 28, 86 Stat. 66 258 

1908. May 11, 86 Stat. 106 — 

86 Stat. 109 24, 69, 101, 180, 286 

36 Stat. 110 64, 156, 167, 198, 194 

1908, May 18, 86 Stat. 127, 146 267 

1909, Mar. 4, 86 Stat. 1088— 

Sec. 10, 35 Stat. 1089 147 

Sec. 85, 35 Stat. 1095 16, 17 

Sec. 41, 35 Stat. 1097 209 

1909, Aug. 5, 36 Stat. 180 103 

1910, Mar. 28, 36 Stat. 243 — 

36 Stat 249 267 

36 Stat. 257 136 

1910, June 24, 86 Stat. 605, 625 26 

1910, June 25, 36 Stat. 824 23 

1911, Mar. 3, 36 Stat. 1037 106 

1912, Apr. 24, 37 Stat. 90 152 

1912, June 19, 37 Stat. 137 102, 186 

Sec. 2, 37 Stat. 138 102, 128 

1912, Aug. 22, 87 Stat. 324— 

Sec. 1, 37 Stat. 324 23 

1912, Aug. 22, 87 Stat. 356 166 

1912, Aug. 24, 37 Stat. 560— 

Sec. IS, 37 Stat. 569 207,208,209 

1912, Aug. 24, 37 Stat. 569— 

Sec. 3, 37 Stat. 591 42,43,44,233 

1918, Mar. 2, 37 Stat. 704, 706 7 

1918, Mar. 8, 87 Stat. 726 227 

1914, Apr. 26, 88 Stat. 347— 

Sec. 8, 38 Stat. 840 247 

Sec. 11, 88 Stat. 360 : 122 

1914, Apr. 27, 38 Stat. 361— 

38 Stat 863: Signal Service 136 

38 Stat 358: Pay of enlisted men 85 

38 Stat. 354 : Pay of enlisted men 24, 25, 73, 77 

88 Stat 366: Pay of staiT 44 

88 Stat 370 : Small-arms target practice . . . 13 

1914, July 18, 88 Stat 614— 

Sec. 8, 38 Stat. 516 7, 78, 264 

1914, Oct 22, 38 Stat 745— 

Sec. 22, 88 Stat 768 261 

1915. Mar. 4, 38 Stat. 1062— 

38 Stat. 1069 : Miscellaneous — «— — - ..^^ 163 

38 Stat. 1070: Miscellaneous «,^ 253 

38 Stat. 1074 : Quartermaster Corps incidental expenses . 72 

88 Stat 1077 : Transportation 19, 20 

Sec 2, 88 Stat 1086 _• 72 
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8TATUTB8 CITBD — Otmtfnned. 

Btatates at large — Contlnaed. Page. 

1916, Jane 8, 89 Stat 166 89, 59, 84, 174, 178, 181, 191, 199, 242, 256 

Sec. 1, 89 Stat. 166 122, 127, 148, 181, 236, 248 

Sec. 2, 89 Stat. 166 78, 148, 239, 248 

Sec. 3, 39 Stat. 166 51 

Sec. 9, 89 Stat. 170 26 

Sec. 10, 39 Stat. 171 211, 218, 228, 258 

Sec. 11. 39 Stat. 178 6, 101 

Sec. 13, 39 Stat 174 6, 7, 8, 78, 237 

Sec. 18. 39 Stat 175 7, 179, 198 

Bee. 15, 89 Stat 176 49 

Sec. 16, 39 Stat 176 56 

Sec. 17, 39 Stat 178 101, 225 

Sec. 18, 89 Stat 178 101 

Sec. 19, 89 Stat 179 101. 232 

Sec. 21, 89 Stat 180 253 

Sec. 22, 89 Stat 181 73 

Sec. 28, 89 Stat 181 130. 231, 232, 251, 262, 259, 260 

Sec. 24, 89 Stat 182 48, 56, 60. 61, 110, 130, 156, 176, 177 

Bee. 24, 89 Stat 183 108, 109 

Sec. 25, 39 Stat 183 28, 218 

Sec. 27, 39 Stat 186 70, 78, 277 

Sec. 29, 39 Stat. 187 73 

Sec. 80, 89 Stat. 187 73, 145 

Sec. 81, 89 Stat. 187 99, 145 

Sec. 32, 39 Stat 188 73, 145 

Sec. 35, 89 Stat 188 78, 92, 193. 194 

Sec. 36, 39 Stat 189 218 

Sec. 37, 39 Stat 189 5, 12, 17, 18, 23, 83, 84, 126, 247, 248 

Sec. 87, 39 Stat. 190 222, 223 

Bee. 38. 89 Stat. 190 17, 67, 84, 111, 127, 179, 268 

Bee. 41, 39 Stat 191 i 127 

Sec. 42, 39 Stat 191 127 

Bee. 48, 39 Stat 192 242, 243 

Bee. 46, 39 Stat 192 128 

Sec. 50, 39 Stat 193 242, 243 

See. 54, 89 Stat 194 , 68, 171, 178, 219, 220 

Bee. 66, 39 Stat 196 84, 86, 86, 37, 84, 259 

See. 55, 39 Stat 196 30, 87, 78, 146, 245 

Sec. 56, 39 Stat 197 127 

See. 57, 39 Stat. 197 32 

See. 60, 39 Stat. 197 4 

Bee. 67. 39 Stat 200 59, 218. 219 

Bee. 69, 39 Stat. 200 22, 156 

See. 70, 39 Stat 201 11, 82, 168, 156 

See. 72, 39 Stat 201 •- 8, 66, 153, 156 

Sec. 77. 39 Stat 202 12^ 119, 266 

Sec. 78, 39 Stat. 202 9, 12 

See. 81, 39 Stat 203 105 

Sec. 87, 39 Stat. 204 26 

See. 93. 39 Stat 206 218 

Sec. 196, 39 Stat 207 218 

Sec. 97. 39 Stat 207 •- 218 

See. 100, 89 Stat 208 122, 218 

See. 101, 89 Stat 208 : 18, 84, 191 

See. 109. 39 Stat 209 5 

Sec. 110, 39 Stat 210 4, 5 

See. Ill, 39 Stat 211 8, 9, 84, 97, 110, 168, 165. 191. 199 

Sec. 112, 39 Stat 211 270, 271 

See. 114, 39 Stat 211 131, 228, 250. 263 

Sec. 116, 89 Stat 212 168 

Sec. 120, 39 Stat. 213 89, 41, 187, 141, 142 

Sec. 125, 89 Stat 216 155, 167, 187, 188 

Sec. 1^6, 89 Stat 217 183 

1916, July 1, 89 Stat 262. 880 32 

1916, July 6, 89 Stat 346 : 

Sec. 2, 89 Stat 350 103 

1916, Aug. 29, 39 Stat 619 : 

39 Stat 626 26, 37. 221, 45 

39 Stat 686 128,140,141 

39 Stat 638 99 

1916, Sept 8, 89 Stat 756 -233 
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STATUTES CITED — Continued. 

Statutes at large — ^Continued. Page. 

Mtt^ Sept. 8, 80 SUt. 868 242. 243 

1917, March. 2, 89 Stat. 961 : 

Sec. 9, 89 Stat. 964 55, 171 

1917, March 4, 39 Stat. 1168, 1192 134, 184, 186, 186, 227 

1917, April 6, 46 Stat. 1 89, 61, 76 

1917, April 24. 40 Stat. 80 89 

1917, May 7, 40 Stat. 39 : amended 147 

1917, May 12, 40 Stat. 40 49, 103, 174. 275 

40 Stat. 43 : Signal Service 44 

40 Stat. 44 : Pay of officers 48, 56, 60. 110, 156, 175, 177 

40 Stat. 46 : Pay of enlisted men 205 

40 Stat. 60: Subsistence 76 

40 Stat. 61 : Quartermaster Corps supplies.^ 204, 241 

40 Stat. 52 : Quartermaster Corps expenses.. 112 

40 Stat. 53 : Quartermaster Corps expenses.. ..... 119 

40 Stajt. 6S: Transportation 139 

40 Stat 64; Ttanaportatlon 68,87 

40 Stat. 66: Horses 68 

40 Stat. 69 : Damages to private property 226 

40 Stat. 69 : Vocational training 71 

40 Stat. 60: Medical Department 220 

40 Stat. 65: Ordnance Department 103 

40 Stat. 6T: National Guard 219 

40 Stat. 68 : National (Tuard 198 

40 Stat. 70 : Clrman training 178, 220 

40 Stat. 72 37, 49 

40 Stat. TZ. 174 

40 Stat. T4 31, 32 

40 Stat. 7TE 31, 32, 2.17 

XflT, MIcy 18, 4d Stat. 76 84, 

35, 58, 96, 122. 130, 143, 157, 185, 2016, 23», 240, 251, 259, 260, 279 

Sec. 1, 46 Stat. 76 80,84,35,55,69,60, 

66, 79, 84, 98, 117, 168; 199> 224^ 228, 286, 2X1, Mfl, 248, 252, 258 

Sec. 1. 46 Stat. 77 31,35.46,47,65 

Bee: 2; 40 Stat 77, 78 31, 

86, 34, 36, 36, 37, 59, 64, 69, 144. 146, ITS, 184, 196, 277 

Sec 2, 46 Stat T8 34, 46, 47, 50, 129, 136, 162. 177, 1«, 248, 268, 270 

Sec. 8, 40 Stat 78 156, 157 

Sec. 6, 40 Stat 80 150 

Hrrr, May I8, 40 Stat. 76 : 

Sec. 7, 40 Stat 81 29.32,50,145,223 

Sec. 8, 40 Stat 81 30, 31, 37, 131, 22», 260, 268, 254, 265 

See. 9, 40 Stat. 82 31, 183, 184, 230, 231, 266 

Sec. 10, 40 Stat. 82 111, 117, 192 

Sec. 11, 40 Stat. 82 1 57 

Sec. 12, 40 Stat. 82 115, 171, 172, 200, 201 

Sec. 14. 40 Stat 83 57 

1917. June 14. 40 Stat. 181 181,188 

1917, June 16, 40 Stat 182, 185 94, 257 

1917, June 15, 40 Stat 217 : 

Sec. 1, 40 ptat 230 207. 208, 209 

1017, July 24, 40 Stat. 243 : 

Sec. 2, 40 Stat 243 237. 239 

Sec. 4. 40 Stat 244 198, 264 

Sec. 6, 40 Stat 244 194, 195, 236, 237, 238, 239 

X91Z,. Auff. 19, 40 ata4. 276 : 

Sec. 8, 40 Stat. 276 209. 210 

iai7. Sept 12, 40 Stat, 288 : 

Sec. 12, 40 Stat. 293 140 

likll^ Oct. 3, 40 Stat. 300 : 

Sec. 408, 40 Stat 313 283, 261 

Sec. 600. 40 Stat 316 274 

Sec. 601, 40 Stat 317 274 

Sec. 1200 (a), 40 Stat 329 233 

Sec 1206^ 40 Stat. 332 233 

1917, Oct 6, 40 Stat 894 . 176, 177 

1917, Oct 6, 40 Stat 39^7 218, 228, 258 

1917, Oct. 6. 46 Stat. 398 232 

Sec. 312, 40 Stat 408 270 

1918, May 9, 46 Stat 642 166 
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STATUTES CITED— Continued. 

State statutes — Page. 

Pennsylvania, 1895, .Tune 26 (Pa. Laws 1895, 371) — 112 

STEALING. {See Stolen goods.) 

STENOGRAPHERS. (See Civilian employees; Field clerks; Reporters.) 

STOLEN GOODS: 

Evidence of possession of Government property by civilians should be presented 

to grand jury —- 15 

STOPPAGE OF PAY. (See Pay and allowances.) 
STOREKEEPER : 

Temporary commission in Regular Army but not higher rank in Officers' 

Reserve Corps may be given to — — . 70 

STORES : 

Acting Army field clerks may purchase supplies from Quartermaster Corps 45 

Import. (See Tariff.) 

Old materials can not be sold to satisfy claim growing out of separate con- 
tract 79 

Purchase. {See Contracts.) 

Quartermaster supplies not sold to Public Healtfi Service - 81 

Sale to crews of Army transports allowed 135 

SURPLUS MILITARY STORES: 

May be transferred at cost to allies in time of war - 138 

STUDENTS. (See Colleges ; Reserve Officers' Training Corps ; United States Mili- 
tary Academy.) 
SUBSISTENCE : 

Naval officers in charge of naval gun crews on Army transports not entitled 

to 170 

Nurses on duty at base hospital not entitled to commutation of 210 

Officers stationed on Army transports not entitled to free - — 184 

SUPPLIES. (See Stores.) 

SUPPLY SERGEANTS. (See Sergeants.) 

SURGEONS. (See Medical Corps.) 

SURRENDER OF SOLDIER. (See Civil authorities; Desertion; Reward.) 

SURVEYS : 

Sale of public building illegal if made without 159 

Secretary of War can not delegate authority to act on reports of 25 

SYRIANS : 

Can not be released from draft to enlist in Syrian army 170 

TARIFF : 

Quartermaster supplies not exempt except by express legislation 103 

TAXES : 

Commutation of quarters, heat and light subject to income tax 233 

Exemption of war revenue tax on motor vehicles purchased by Government 

not allowed 274 

War revenue taxes payable on tobacco sold at post exchange . 260 

TEACHERS. (See Military instruction.) 
TELEGRAMS : 

Sent by Civil Service Commission for benefit of Ordnance Department not 

payable from appropriation, " Incidental expenses. Quartermaster Corps " 111 

TERM OF SERVICE. (See Enlistment; National Guard.) 

TERRITORIES AND INSULAR POSSESSIONS OF UNITED STATES. {Bee 

Alaska; Hawaii; Philippine Islands; Porto Bico.) 
TESTIMONY : 

Accused may be cross-examined only when sworn „,.■„_ ,--„.. .. 161 

THEFT. (See Stolen goods.) 
TIMBER. (See Lumber.) 
TIME LOST. (See Enlistment, period.) 
TIME OF WAR : 

A slate of war exists within the continental limits of the United States fince 

the declaration of war 182 

TOBACCO : 

War revenue tax playable on tobacco sold at post exchange.... - 260 

TOYS: 

Prisoners of war not allowed to make and sell toys for benefit of German 

Red Cross .. 27 

TRAINING. (See Camps ; Colleges Military instruction ; National Guard.) 
TRAINING CAMPS. (Bee Camps.) 
TRANSFERS : 

Enlisted personnel may be transferred from one force to another . 142 

Enlisted Reserve Corps may be transferred to Regular Army as Individuals 142 

National Guard officer may not be transferred directly to Officers' Reserve Corps. 247 

Officers can not be transferred into the Regolar Army from another force 140 
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TRANSFERS— Contlnned. Page. 

Officers may be transferred from one force to another ontslde the Regular Army 

and Officers' Reserve Corps 146, 247 

Officers transferred from one arm of the service to another mnst keep rela- 
tive rank 28 

Provisional officers of Regular Army must be regarded as permanent as regards. ISO 

Regular Army olllcer can not be transferred to another force - 146 

TRANSPORTATION : 

Compensation not given land-grant railroads for transporting Army troops 86 

Mounts required by officers at new stations may be shipped at public expense 201 

Reserve officer not entitled to transportation and maintenance ot mount 

acquired before entering service 160 

Troops on West Side of Canal Zone may be transported by lease or charter of 

We»t Side system of Panama Railroad 68 

{Bee ctho Mileage; Pay and allowances; Travel allowances.) 
TRANSPORTS: 

Crews may porehase Army stores « - 185 

Free subsistence not HUowed to naval officers stationed on ... 184 

Seamen's aet providing for sale of clothing, etc., to crew not applicable to 186 

TRAVEL ALLOW AN€BS: 

Drafted men not entitled to allowance for expenses in reporting to local boards. 240 

Reserve officers inspecting National GNiard records and accounts entitled to 218 

TRAVEL ORDERS: 

Signal Officers' Reserve Corps may receive from Chief Signal Officer of the 

Army . .... 44 

TREASON. (Bee Disloyalty.) 
TREASURY, COMPTROLLER: 

Decisions. (See TaUe of cases cited, ante, VIL) 
TRIAL; 

Not invalidated by absence of accused when legal advice was sought of judge 

advocate unless rights were prejudiced 218 

Place of trial should be determined by expense of securing wttnesses 64 

{See aUo Courts-martiaL) 
TROOPS : 

Use to suppress violence may net be delegated by President to comnmnding 

officer 193 

{See (U80 Army; Special and technical troops.) 
UNIFORM : 

Army field clerks and field clerks, Quartermaster Corps, must purchase uni- 
forms designated for that branch by Seerctaary of War 155 

Home Guards may be authorized by Secretary of War to wear uniform similar 

to that of United S^tatce Army 187 

Psychological examiners at Army cantonmentB may not wear ... 106 

Reserve offieera entitled to wear only while on active duty 199 

Sale t» Public Health Service not anthorised ... gl 

{See also Badges; Decorations of honor.) « 

UNION LABOR. {See Labor.) 
UNITBD STATKS MILITAXT ACADOMT: 

Burial expenses of cadets not provided for by any approprtatten . . „ , 62 

UNSWORN STATEMENT. (See Accused.) 
UNIVBXBSITLBS : 

Students entitled to advanced slandtng in military ,scienee^ although inatrue- 

tion received at different - 242 

VACANCIES: 

Medical Corps vacancies may be filled by temporary appointment tf no officecs 
are available for promotion 227 

New commissions unnecessary for officers of fbnner departments consaJldated 

into Quartermaster Corps 42 

Origteal vacaneicv caused iy ecnsoliitetUtt of Qnartcramster Corps gave char- 
acter of appoiatmeBt to iMreaiotieBs to flU ........... . .... 23<i 

VACCINATION : 

Compulsory legal is jyrmy.. ......... . .. 160 

VALUATION : 

Sale ei public bniUing illeffBl if made withewt 159 

Secretary of War can not delegate authority to act on reports of survey ... 25 

VETERINARY C08P8: 

Assistant veterinarians must be between 21 and 2T years of age 66 

VICE: 

Expense of Investitfit&eBS for soppcessixni at canps slioiiM be borne by De- 

partmeBt of Justice ... - - ■ 245 

VOCATIONAL TRAINING : 

Esta blish ed at disciplinary bacraclui autiMiiaaA > 70 

TOLUIVTEERING. {See Enlistment) 
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VOTINO: Page. 

Drafted forees not «zclnded from . ......^. . ....• 97 

WAR. (899 Bmergeney ; Prisoners of war ; Spanlsh-Americaii War ; Tfane of war ; 

War of 1914r-191».) 
WAR DBPARTMBNT: 

Comp. of G. O. Cir. and Bal. 1881-191&— 

Par. 230 163 

Par. 234, see. 6 283 

Bulletins, 1914— 

25, p. 9 76 

33, p. 16 33 

Bulletins, 191&— 

6, p. 6 26 

21, p. 7 26 

36, p. 9 264 

Bulletins, 1916 — 

28, p. 19 62 

34, p. 8 213 

Bulletliw, 1917 — 

9, p. 8 - 83 

15, p 5 26 

18, p. 14 89 

42, p. 11 159 

45 : III 245 

48 : I 171 

General Orders, 1914 — 

70: II: 7 77 

General Orders, 1M6 — 

S5 163 

General Orders, 1916 — 

82 248 

41 : in 236 

49 243 

General Orders, 1917 — 

49 246 

59 : III 108 

68 : 11 147 

70 : I 204 

76 : IV - 230, 281, 232 

76 : VII f ?30, 231, 232, 252 

80 : V 129 

82 - 278, 274 

86 - 172,254 

96 186,186 

113 : V 1»2 

116 : II 162 

180 : IV 259 

Graeral Orders, Central Department, 1917 — 

170 266 

Memoramhrra of Chief of Btaff, Feb. 16, 1917, A. G. O. 2600914 67 

Special orders 

1916, 123. rerised 224 

1M7, 86 189 

1917, 87, par. 19 108 

1917, 162, par. 66 236 

1917, 154, par. 69 — l^^ 

1917, 181, par. 117 1«5 

Central Department, 1917, 62 298 

Coast Defenses of the Potomac— 

1917, 96 237 

1917, 104 287 

Panama Canal Zone, 1917, 36 77 

Western Department, 1917, 189 183 

Special regulations — 

41. Uniform, par. 81 200 

43. Officers' Reserve Corps — 

Sec. 1 »«. 214 

Sec. 8 200 

48. Regular Army Reserve — 

Sees. 10, 17 100 

Sec. 38 101 

Sees. 76, 86, 91 J 100 
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WAB DBPARTMBNT— Oontlnaed. 

Special regralatlons — Continued. Page. 

55. Mobilization of National Guard . ...- 183 

Sec. 19 183, 184 

Sec. 61 168 

69. Post exchange, p. 12 . ««« ... « « «. 212 

69. Inspection service, sec. 1 « 214, 215 

Transport service regulations, 1914, sec. 164 « 184 

WAB OF 1914-1919 : 

Declaration of war against Germany by United States on Apr. 6, 1917 61 

(See alBO Aliens.) 

WAR RBVBNUB. (See TftZM.) 

WASHINGTON, D. C. (See Army Medical School; National Guard.) 

WEST POINT (N. Y.) MILITARY ACADEMY: 

Burial expenses of cadets not provided for by any appropriation .........— 62 

WITNESSES : 

Accused can not be cross examined unless sworn . 161 

Expense of procuring witnesses should be considered in determining place of 

trial for deserters in time of war 182 

Paid from appropriation " Quartermatiter Corps incidental expenses " if called 

for service on efficiency or examining boards . :.- 118 

WOMEN : 

Not eligible for appointment in Officers' Reserve Corps, medical section .. 126 

Not eligible for enlistment in Ordnance Department .. 223 

WORDS AND PHRASES : 

Advance payments . , ««. . 9G 

Agent 212 

Agent of Government 209 

Army of the United States 97, 142, 203, 256 

Camp _* 201 

Christian Science Church 176 

Church 176 

Combatant 150 

De facto officer 167, 222 

Dick bill 181 

Extra duty 51, 118 

Field clerks 155 

Field service 210 

First readere . 17t> 

Flying status 7, 264 

Foraker Act « 55 

Free on board 9*5 

In the field 16:i 

Intoxicants 200 

Lance corporal 174 

Noncombatant 151, 152 

Koncombatant service 150 

Office 235 

Open market : 128, 246 

Boosevelt division : — 142 

Service with organization 10 

Special duty 51, 118 

Surplus stores 137 

Time of war.. 182 

TroopB 181 

United States Army 250 

Unsuitable stores 138 

WORKMEN'S COMPENSATION LAW: 

Deposit of part ol pay for workers in hazardous work can not be required 

when working for Government on military reservation 184 

YOUNG MEN'S CHRISTIAN ASSOCIATION : 

Heating and lighting fixtures in buildings may not be paid for under Quarter- 
master Corps appropriations — - 203 

YOUNG WOMEN'S CHRISTIAN ASSOCIATION : 

Hostess houses may not be furnished with heat .and light by Government.. 241 

ZONES OF PROHIBITION: 

German citizen who Is sergeant in United States Army may approach fort, etc, 

if under orders 196 

Bale of intoxicants prohibited within specified distance from camps in Porto 
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